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FRIDAY, JUNE 22, 1956 


Untrep Srates SENATE, 
CoMMITTFE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to call, at 10 a. m., in room 224, Senate 
Office Building, Senator James E. Murray, Montana (chairman), 
presiding. 

Present: Senators James E. Murray, Montana (chairman) ; Clin- 
ton P. Anderson, New Mexico; Richard L. Neuberger, Oregon; W. 
Kerr Scott, North Carolina; William R. Laird III, West Virginia; 
George W. Malone, Nevada; Arthur V. Watkins, Utah; Henry C. 
Dworshak, Idaho; Thomas H. Kuchel, California; Frank A. Bar- 
rett, Wyoming; and Barry M. Goldwater, Arizona. 

Also present: Senator Wayne Morse, Oregon. 

The Cuarrman. A quorum is present, and we will proceed if there 
is no objection. 

I would like to state that this hearing is called at the request of the 
Portland General Electric Co. on Senator Neuberger’s amendment 
to S. 863, the so-called Water Rights Settlement Act. Senator Neu- 
berger presented the amendment to the Senate on June 11 after the 
hearings on S. 863 had been closed and the bill reported by the Sub- 
committe on Irrigation and Reclamation. No further hearings were 
then contemplated. This statement is made to keep the record 
straight as to the occasion for this hearing. Because of the time 
element and pressing senatorial duties witnesses are requested to be 
as brief as possible in their oral presentations. They will be privi- 
leged to file more complete statements for the record. 

Senator Neuberger’s proposed amendments will be printed in the 
record at this point. 

(The document follows :) 


{S. 868, 84th Cong., 2d sess.] 
AMENDMENTS 


Intended to be proposed by Mr. Neusercrer to the amendments intended to be 
proposed by Mr. Barrett to the bill (S. 863) to govern the control, appro- 
priation, use, and distribution of water, viz: 


On page 9, between lines 2 and 3, insert a new section as follows: 

“Sec. 11. Any license or permit issued under the Federal Power Act for the 
construction of any project works (as defined in such Act), which would im- 
pound or divert or interrupt the flow of any water (including navigable and 
nonnavigable and interstate and intrastate waters), is hereby suspended if 
such construction has not on the date of enactment of this Act reached a stage 
of completion which affects such impounding, diversion, or interruption. Any 
suspension under the provisions of this Act may be terminated by the Federal 


419 
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Power Commission upon a determination by the Commission that all requirements 
of this Act have been complied with by the licensee or permittee whose license or 
permit is suspended.” 

On page 9, line 3, strike out “Src. 11” and insert in lieu thereof “Src. 12”, 


[Committee print, June 16, 1956. For use as a worksheet by the Senate Committee on 
Interior and Insular Affairs] 
[S. 863, 84th Cong., 2d sess.] 


AMENDMENTS 


Intended to be proposed by Mr. Neusercer to Committee Print Numbered 5 of 
S. 863, a bill to govern the control, appropriation, use, and distribution of 
watel, viz: 

On page 3, line 17, of Committee Print Numbered 5, strike out “navigable and 
nonnavigable,”. 

On page 4, line 7, strike out the period and insert in lieu thereof a semicolon 
und the word “and”, and after line 7 insert the following : 

“(c) ‘water’ and ‘water rights’ does not include water or water rights in 
navigable or interstate waters.” 

On page 5, line 3, strike out “navigable and nonnavigable”. 

On page 8, beginning with line 12 strike out all through line 18. 

Renumber the following sections accordingly. 

Amend the amendment to the title so as to read: “A bill to recognize and 
confirm the authority of arid and semi-arid States relating to the control, appro- 
priation, use, or distribution of intrastate and nonnavigable water within their 
geographic boundaries, and for other purposes.” 


The Cuamman. We have a number of telegrams and letters related 
to Senator Neuberger’s amendment which will be incorporated in 
the record at this point. At this point these telegrams and letters take 
various views of the pending bill and of the amendment by Senator 
Neuberger. 

(The telegrams and letters follow :) 


Astoria, OreG., June 21, 1956. 
Hon, JAMEs E. MurRRAyY, 


United States Senator, Senate Office Building, 
Washington, D. C.: 

Fisheries Committee Ox Astoria Chamber of Commerce today strongly endorsed 
Neuberger amendment to Barrett bill will you please convey our attitude on this 
matter to committee in reference its action re Barrett measure. 

FISHERIES COMMITTEE, ASTORIA CHAMBER OF COMMERCE, 
JaMes H. CeLiars, Chairman. 





MApDRAS, OrEG., June 21, 1956. 
Senator JAMEs E. MurRRay, 


Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C.: 

Request that the following be made a part of the hearing on the Neuberger 
amendment to the Barrett bill. 

Expost facto laws are prohibited by article 1, section 9, paragraph 3 of the 
Constitution. We believe the Neuberger amendment presents an analogy in civil 
matters in that it penalizes an action which, when undertaken, was legal. We 
present these further facts. Central,Oregon needs Pelton Dam, which the 
amendment would delay, as a source of firm power, since present transmission ex- 
ceeds 100 miles. Pelton Dam site is in an inaccessible, rattlesnake-filled canyon. 
Impounding the deschutes at that point would not inundate any usable land, and 
it would enhance rather than impair the fishing and recreational potential. 

JEFFERSON COUNTY REPUBLICAN CENTRAL COMMITTEE, 
ELuLen Kriz, Vice Chairman. 
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WASHINGTON, D. C., June 21, 1956. 
Hon. JAMES FE. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, 
Washington, D. C.: 

Significance and complexity of S. 863 makes thorough study of it vitally neces- 
sary. As it stands bill contains threat to comprehensive river development. In 
view of need and further study, we urge that no action be taken on it at this 
session. 

Anaus McDONALD, 
Assistant Legislative Secretary, National Farmers Union. 


VANCOUVER, WasH., June 21, 1956. 
Senator JAMES MuRRAY, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Washington, D.C.: 

We oppose Barrett bill, 8. 863, because it discriminates against both future 
irrigation development and low cost electricity for consumers while strengthen- 
ing monopoly grip of eastern financial interests through private utilities over 
western water rights. State water laws are notorious for according nominal 
rights to irrigators while giving actual control to private utilities as in upper 
Missouri and upper Snake Rivers. We favor top priority for consumptive uses 
of water despite the antiirrigation bias of many State water laws. Barrett bill 
would also virtually kill Federal power, flood control and irrigation program and 
stop comprehensive, multiple-purpose development of western rivers. In its 
present draft the Barrett bill will cost western electric consumers untold mil- 
lions of dollars in overcharges for electricity. We desire opportunity to prepare 
detailed testimony later this year and accordingly we urge that when final draft 
of proposed bill is ready that hearings be held in Western States after oppor- 
tunity is provided public to study the bill. 

Gus Norwoop, 
Hrecutive Secretary, Northwest Public Power Association. 


MADRAS, OREG., June 22, 1956. 
Senator JAMES BE. MurrRAy, 
Chairman, Interior and Insular Affairs 
Committee of United States Senate, 
Senate Office Building, Washington, D.C. 

DEAR Sir: The Central Oregon Realty Board, embracing Crook, Deschutes, and 
Jefferson Counties, respectfully request that the Neuberger amendment to Sen- 
ate bill 863 be withdrawn. This action is intended for the record of the hearing 
on June 22,1956. The recreational and economic development of Central Oregon 
is of great importance to the people here, and also to those who are on their way. 
Business, industry, and labor have been benefited already. The construction of 
Pelton Dam has been looked forward to for a long time, and if work on it is 
delayed even for a short time, a lot of good people are going to get hurt. 

Yours sincerely, 
CENTRAL OREGON REALTY Boarp. 


SAVE THE MCKENZIE RIVER ASSOCIATION, 
Springfield, Oreg., June 19, 1956. 
Senator JAMES E. Murray, 
Chairman of the Committee on 
Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

DEAR SENATOR Morray: In its regular meeting last evening the Save the 
McKenzie River Association, Inc., instructed me te convey to you and others con- 
cerned its unanimous support of. S. 863, returning to the Western States the 
control of their water resources, and specifically of Senator Neuberger’s amend- 
ment providing that projects already licensed, but which have not yet effectively 
impounded or diverted the stream, be suspended. 
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Whether or not the bill will specifically affect the projected Beaver Marsh 
project on the McKenzie River, this association is heartily in favor of the prin- 
ciple of this bill and urges its enactment with Senator Neuberger’s amendment. 

We appreciate your interest in this legislation. 

Very cordially, 
Myron H. Stan, President. 


Crry oF PRINEVILLE, 
Crook County, Oreg., June 21, 1956. 
For the record of the hearing on the Neuberger amendment, June 22, 1956. 
Senator JAMes BE. Murray, 
Chairman, Interior and Insular Affairs Committee of United States Senate, 
Senate Office Building, Washington, D. C. 


Hon. James E. Murray, Senator: I urge that the amendment to section 11 
of Senate bill No. 863, as proposed by Senator Richard L. Neuberger, be unfavor- 
ably reported from your committee. 

To any straight thinking Oregonian it must be plain that the pressure brought 
on Senator Neuberger for this amendment is from a small selfish group who 
are thinking of themselves rather than the future of Oregon, and especially 
central Oregon. 

We need the Pelton Dam, which this amendment would kill, to stabilize our 
economy, by benefit to the Warm Springs Indian Reservation, by increased 
employment, and by the more complete use of our natural resources through 
increased manufacturing and remanufacturing. 

Very truly yours, 
R. P. McRag, Mayor. 


Mo1ine, Itxi., June 21, 1956. 
Senator James BE. Murray, 
Senate Interior Committee, 
Senate Office Building, Washington, D. C.: 


Urge passage S. 863 with Neuberger amendment requiring suspension Federal 
Power Commission licenses until States grant authority for construction. 
FRANK P. MARQUIS, 
President, Illinois Division, Izaak Walton League of America. 





Untrep States SENATE, 
SeLect COMMITTEE ON SMALL BUSINESS, 
Washington, D. C., June 22, 1956. 
Hon. JAmes E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. O. 


Dear Senator: I have just received the attached telegram from Mr. Clay C. 
Boswell, president of the Minnesota Power & Light Co., Duluth, Minn. 

As hearings are being held today on 8. 863, I wish to bring the views expressed 
by Mr. Boswell to the attention of your committee. I am sure Mr. Boswell’s 
views will receive careful consideration. I would appreciate it if his telegram 
could be made a part of the record of the current hearings. 

Sincerely yours, 
Epwarp J. Toye, United States Senator. 


DvuLuTH, MINN., June 21, 1956. 
Senator Epwarp J. THye, 
Senate Office Building, Washington, D. C.: 


Minnesota Power & Light Co. is a Federal Power Commission licensee for two 
hydroprojects operated in northern Minnesota. We are greatly concerned about 
the amendment to the Barrett bill, S. 863, introduced by Senator Neuberger, and 
which is being heard before the Senate Interior and Insular Affairs Committee. 
Any act which would have the effect of suspending or amending any existing 
FPC licenses issued in good faith in connection with hydrodevelopments would 
seriously affect all utility financing. Such retroactive legislation would establish 
a serious and dangerous precedent for us, even though the subject legislation may 
not be directly applicable to us. Broad industrial expansion in Minnesota de- 
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mands a continuous flow of outside capital, and existing utilities must continue 
to obtain large amounts of low-cost money to keep power costs low. Our company 
alone has invested some $52 million since World War II. Imperative that you 
do whatever possible to prevent unstabilizing effect of retroactive amendments of 
any FPC licenses granted for projects where financing and investment have been 
made in good faith, relying upon license terms. 

Ciay C. BosweE Lt, President. 


BLAKE, Morritt & TOWNE, 
Portland, Oreg., June 15, 1956. 
Senator JAMES MURRAY, 
Chairman of the Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. 0. 


Dear SenATor: Senator Barrett has entered a Senate bill No. 863 regarding 
States rights, to which our Senator Neuberger has made an amendment which 
entails the halting of the Pelton Dam. Our State government has objected and 
refused to give them permission to build. This means our game commission, 
our fish commission, and our power commission. 

We urge that you have an early hearing on this bill, and we in the State of 
Oregon—that is a large number of us, probably 300,000—object to the construction 
of this dam. 

The Portland General Electric Co. is going to claim that they have spent $2 
million on this project, and as businessmen they are, in my estimation, using 
very poor judgment because they have known for months, in fact, for years, that 
the local government is opposed to it, and since the first of the year have found out 
that hundreds of thousands of citizens are opposed to the construction of this 
dam. In spite of this they have arrogantly gone ahead and started construction 
of a diversion tunnel. 

I am personally acquainted with the chairman, the president, and most of the 
officers of the company and a great many of the employees—they are my friends, 
but on this particular item we disagree. Politically I have been a Republican all 
of my life, clear back to the time of my grandfather when he arrived from Scot- 
land in the sixties, but I find myself supporting Democrats on this particular issue, 
because they are supporting those of us who are opposed to the dam. 

States rights are important in this bill as it relates to water resources and 
many other natural resources in the States out West where they are very funda- 
mental in our life. While I have always been in favor of private power and have 
supported them all of the time in this power fight, the arrogance shown by the 
PGE has certainly turned me when they tell the State of Oregon to go take a 
walk for itself. 

We are now prosecuting some racketeers in this State who really have not 
done anything criminal. But we are letting this electric company flaunt the law 
in our faces, going ahead building this dam without any permit from our water re- 
sources board, in spite of the three commissions. Because of this alone I have be- 
come definitely interested in preventing them from carrying out this structure. 
The Deschutes River is one of the finest streams in America for good fishing and 
wild country. You can come out here and see what we are talking about and will 
find it is a marvelous place to fish and raise stock—both sheep and cattle. While 
the PGE is building a dam that will be there for the balance of time we will be 
on earth it is a shame to mutilate this wonderful virgin area with this man-made 
structure. 

I am attaching a couple of clippings, one an editorial from the Oregonian and 
the other a front page story wherein the PGE is asking for a hearing before this 
committee. I am sure we will have a representative of some kind. We have the 
AFL Timber and Loggers, the CIO, the Fisherman’s Union, some of the team- 
sters unions, the State Grange, the Izaak Walton League, the Wildlife Federa- 
tion, the Chinook Indian Tribe, and many, many other groups in opposition to 
this dam. I hope you will keep this as a record to present to the committee 
at the time of hearing. 

Yours very truly, 
Frep ©. INKSTER. 


PGD REQUESTS HEARING ON BILL 


Hearing on Senator Richard L. Neuberger’s amendment which would halt the 
Pelton Dam project was demanded Tuesday by Portland General Electric Co. 
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The company contended Neuberger’s amendment to Senate bill 863 would have 
the same effect as another measure introduced by Senators Neuberger and Wayne 
Morse to revoke the license of the company to construct the dam. 

In telegrams to Neuberger and to the 12 members of the Senate Interior and 
Insular Affairs Committee, the company, through Thomas W. Delzell, chairman 
of the board and chief executive officer, pointed out that a hearing was promised 
before action is taken on the Neuberger-Morse measure. In view of the fact, 
said Delzell, that the new amendment would have the same effect, the company 
is entitled to a hearing on it also. 

Delzell pointed out the company has spent more than $2 million on the proj- 
ect to date and has made firm commitments totaling $13 million on the $25 million 
project. Any cancellation would be a repudiation of a Federal commitment, which 
the company felt would be unconstitutional or at least in violation of the Federal 
Power Act, said the Delzell telegram to the members of the committee. 





[From the Oregonian, Portland, Oreg., June 13, 1956] 
OREGON Key IN WATER FIGHT 


When the Senate Interior Committee takes up later this week the bill by 
Senator Barrett, of Wyoming, to restore Western States water rights nullified 
or imperiled by the United States Supreme Court’s Pelton Dam ruling, it will 
also consider an amendment proposed by Senator Neuberger, of Oregon. This 
amendment would suspend work by Portland General Electric Co. on Pelton 
Dam until the utility satisfies State laws. 

Senator Neuberger’s latest proposal is better legislative procedure than his 
earlier bill to revoke the license granted to PGE by the Federal Power Commis- 
sion. Congress customarily is reluctant to invade the administrative activities 
of a Federal agency it has created and authorized to act in an independent 
manner. 

In addition, all that fish conservationists resisting high dams on the Deschutes 
River have asked is that State authorities—the Oregon Water Resources Board 
being the high authority—be given back their right to determine the proper uses 
of water of the river. It has been fundamental in laws and practices of the 
Western States for many years that the States shall determine and license the 
use of inland waters in the best public interest. The Barrett bill is intended to 
reassert those rights. 

As we have pointed out on this page, it would be illogical for Congress to 
correct the inconsistency in Federal laws which led to limitation of State 
water rights by the Supreme Court should the Oregon cause not also be corrected. 

Wording of the Neuberger amendment is such that adoption by this session 
of Congress is essential if Pelton Dam construction is to be suspended pending 
application for and issuance of a State license. The dam will have been too 
far advanced for the amendment to apply should adoption of the legislation be 
delayed to the next Congress. 

The State of Oregon, however, has what many lawyers believe to be sound legal 
grounds for action before the State supreme court in the nature of quo warranto, 
or injunction, to stop Pelton construction. This should be initiated. Either 
adoption of the Neuberger amendment by the national Senate or filing of State 
action against PGE should be cause enough for the utility to stop construction and 
reapply, under the 1955 law, for a State license for the project. 

The utility’s arrogance in this matter has necessitated action at both Federal 
and State levels to compel it to comply with State laws. It is in the public inter- 
est, as well as the interest of PGH shareholders, that no large sums of money be 
spent on Pelton until the Oregon Water Resources Board rules on the project. 


PORTLAND, Orge., June 15, 1956. 
Hon. JAMES E. Murray, 
Chairman, Committee Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

Dear SENATOR MurRAY: For 7 long years the State of Oregon and the courts i 
have been resisting Portland General Electric Co.’s effort to destroy the best use ; 
of the Deschutes River. The recreational and commercial fish values of this 
river and its tributaries are recognized by hundreds of thousands of Oregonians, 


t 
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and the Supreme Court of the United States was probably wrong in delegating 
the Federal Power Commission to issue a license for Pelton Dam. 

Oregon Fish Commission’s very careful survey a few years back indicates 
that the Deschutes and its tributaries will produce 20 percent of the salmon 
and steelhead run of the Columbia River when all the great dams on the Colum- 
bia are finished. In the earlier consideration of this situation, agreement among 
those concerned was to the effect that the Deschutes would be saved against the 
inroads of power. 

If the enclosed power companies’ advertisement of yesterday is true that “The 
United States today has plenty of electric power” and “adequate supplies of 
coal, oil, and gas that can produce low-price electricity,” why build this con 
troversial Pelton Dam? 

I hope your committee will give early consideration to S. 863 and Senator 
Neuberger’s amendment to stop this project. 

Thanks indeed for your attention. 

Very truly, 
J. H. Bresson, M. D. 


[From the Oregonian, Portland, Oreg., June 14, 1956) 
How AMERICA WILL Keep Its LEAD IN ATOMIC-ELECTRIC POWER 


This is the way nations rate in nuclear reactors built or planned (all types 
and for all purposes) : 


Completed Building 
as of 1956 or planned 
OF RN ae ae nee deieinTitencemsihes He 35 
CRIT, tl ite tank Nii i li oe aie * 23 
SEARO 5 sc catia nanedadel : 4 ' ( 11 
BE OCG cininsAditnedimbution ii a ae ee ee 14 


In the past few months the question has been raised, “Is America behind in 
the development of atomic-electric power?’ The full facts answer “No.” And 
America’s electric light and power industry, in full cooperation with other or- 
ganizations in this country engaged in atomic research and development, will 
do its part to make sure the answer remains “No.” 

At the present time, for instance, the Atomic Energy Commission, the electric 
companies, and various other organizations have built, or are building or plan- 
ning, more nuclear reactors than all other nations combined. More in number 
and scope—90, representing many reactor designs. And more promising for 
the future—for every reactor today is largely experimental, built to provide 
research in and knowledge of a whole new science and a new technology. 


ELECTRICITY FROM THE ATOM 


Much of this research and knowledge has a direct bearing on one of the 
atom’s greatest promises, the production of electric power. Far more experi- 
mentation will be required to prove which of the many types of reactors are 
most efficient, most workable, and most economical. But we are well on the way 
to find out. 

Foremost in this experimentation is the basic and comprehensive reactor re- 
search program led and carried on by the Atomic Energy Commission. This 
research puts theories to the test, discovers how to design and build various 
types of reactors, uncovers basic problems and possibilities, and provides the 
vital first tries that are necessary before larger and better reactor can be 
designed and built. Already these tests are separating the most promising from 
the least. 

THE NEXT STEP 


From this basic research—some of which is also being done by America’s 
independent electric companies—the next step is big, full-size commercial] 
atomic-electric plants. That step is being taken, too. The electric light and 
power companies already have seven of these large atomic-electric plants on 
the way or under study. They, too, are experimental as far as their reactors 
go—for they include a number of different kinds of reactors and various designs, 
Until they provide operating experience, no one will know which types are most 
useful for further development. 
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The problem of producing electricity from the atom was solved long ago. 
But so long as we have adequate supplies of coal, oil, and gas that can produce 
low-price electricity, it would be wasteful for America to build large numbers 
of atomic-electric powerplants which could produce electricity only at high 
cost. Our objective should be economy and efficiency in reactor design and 
construction, wthout passing up any promising designs in our search. Progress 
toward this objective is being made. 


ELECTRIC COMPANIES BUILD 


More than $300 million from individual investors is involved in the planning 
and construction of atomic-electric plants and related research. A total of 44 
electric companies is participating in building these reactor plants. In so doing, 
they are drawing on their industry’s 75-year experience in producing electricity 
from other fuels. 

To speed this program still further, America’s independent electric companies 
are forming a special task force on atomic-electric reactors. The function and 
nature of this new group is described below. 


STILL IN TESTING STAGE 


Because the United States today has plenty of electric power and plenty of 
conventional fuels, the wise program is to test many reactors, types, and designs 
and select the best. It will help assure our continuing lead in atomic develop- 
ment over countries which are building atomic-electric plants with today’s 
limited knowledge because they so desperately need electricity at any price. 

Information like this about our Nation’s atomic-electric power program is 
important to you and others interested in the welfare of their country. It is 
important to you as a citizen and as an electric customer. Because this is so, 
reports of progress in atomic-electric power will be brought to you from time 
to time by America’s independent electric light and power companies.’ 


WHERE DO WE GO FROM HERE? 


Atomic-electric power is in its infancy. So varied are its possibilities that 
special measures must be taken to see that none of the atom’s promises will 
be overlooked. 

To make sure of this, America’s electric light and power companies are form- 
ing a technical appraisal task force to evaluate and stimulate research, devel- 
opment, and construction that will advance the promise of economical and prac- 
tical electric power. This task force will be composed of some of the Nation’s 
leading nuclear engineers and scientists, as well as leaders in the electric 
industry. 

The findings of this task force, as well as all other experience and knowledge 
of America’s power companies in the field of nuclear reactors, will be shared 
with any group dedicated to the objective of maintaining American leadership 
in atomic-electric power. 


KEYSTONE PACKING Co., 
Ilwaco, Wash., June 20, 5956. 
SENATE COMMITTEE OF INSULAR AND INTERNAL AFFAIRS, 
Care of Senator R. L. NEUBERGER, 
Senate Office Building, Washington, D. C. 


Sirs: This letter is written to commend the amendments to S. 863 offered by 
Senator R. L. Neuberger of Oregon, and to urge their adoption as a part of this 
bill. 

This company is in emphatic opposition to the construction of any dams on 
either the Cowlitz or the Deschutes Rivers unless definitely adequate provisions 
are made in the construction of these dams to permit the unimpeded movements 
of fish up these streams enroute to spawn and the passage of the fry downstream 
resulting from such spawning. The mean average of salmon in the Columbia 
River and its tributaries has declined during the recent years, and if this 
natural resource is to be maintained, no objectionable handicaps to the natural 
movement of Columbia River fish can be tolerated. 

Yours very truly, 
G. L. THompson, Manager. 


21 Names on request from this newspaper. 
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CHARLTON LABORATORIES, 
Portland, Oreg., June 20, 1956 
Re S. 8638. 
SeNATOR JAMES E. Murray, 
Washington, D.C 

Dear SENATOR Murray: I am writing to urge approval by you and your com 
mittee on the Neuberger amendment to 8. 863. 

The P. G. E. company are making a sad mistake in rushing to construct 
Pelton Dam without State approval. The Oregon Water Reserve Board was set 
up in 1955 to handle such controversial matters. The FPC permit was granted 
on the basis of an old law on points which are not the main issues today. 

Let’s stop the monkey business now, which means prompt passage of the bill, 

s amended. 

Very sincerely. 
Davip B. Cuaron, President 


PORTLAND, OreG., June 21, 1956. 
Hon. JAMES BE. Murray, 
Chairman, Committee of Interior and Insular Affairs, 
United States Senate, Senate Office Building, Washington, D. C.: 
Local 125 International Brotherhood of Electrical Workers, Portland, Ureg., is 
opposed to any portion of Senate bill S. 863 or any amendment thereto which 


would stop construction of Pelton Dam. 
W. L. Vinson, Business Manager. 


MADRAS, OREG., June 20, 1956. 
lion. JAMES ki. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Ofice Building: 

Before the passing of an amendment for Senate bill S. 863, section 11, please 
take into consideration the small-business man of this locality who may be put 
out of business. Also, the larger investors who have already started preparing 
for the new dam, 

GEORGE MurpHy. 


MApras, Orea., June 18, 1956. 
Hon, JAMES E. Murray, 
Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C.: 

Request that the following statement be made a part of the record of the 
hearing of your committee June 22, on the Neuberger amendment to the Barrett 
bill. 

Senator Neuberger’s amendment would have the effect of jeopardizing the 
investments of a large number of persons who have gone to great expense to 
serve those who are being drawn to the area of the Pelton Dam. The long-term 
income for the Indians of the Warm Springs Reservation provided their con- 
tract with Portland General Eelectric would be lost to them. Retroactive revo- 
cation of the power company’s license from the Federal Power Commission after 
it has made commitments which it must honor in excess of $18 million would 
create an intolerable financial burden which must ultimately be borne by the 
taxpayers. 

WILLIAM C, ROBINSON. 


Mapbras, Orec., June 20, 1956 
Senator JAmMes E. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C.: 


I am strongly opposed to amendment presented by Senator Richard L. 
Neuberger, to Senate bill 863. The retroactive powers of this amendment will 
definitely jeopardize the economic development of this area with the ultimate 
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stoppage of the Pelton Dam project. Please give our representative at the 
hearing June 22, your careful consideration. 


R. J. Lacoss. 


MApRAS, OrgEG., June 20, 1956. 
Hon. Senator J. E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
Senate Building, Washington, D. C.: 

We would like to have entered in the record our objection to the Neuberge: 
amendment to the Senate bill 863, to which we are opposed. We feel that 
passage of this amendment will be detrimental to the development of the 
Pacitic Northwest as well as central Oregon by stopping production of needed 
power as well as development of natural resources. Also will deprive Warm 
Springs Indians of needed income. Construction of Pelton Dam will provide 
recreation facilities for many people whereas canyon in which it is located 
is now virtually inaccessible. Passage of amendment will wipe out half a 
million dollars in local investment made or committed in reliance on Pelton 
Dam construction. We therefore respectfully petition that the Neuberger 
amendment not be passed. 

E. Bone, Mayor. 
THOMAS WESCOTT OSCAR, 
Councilman. 


MapraAs, Orec., June 20, 1956. 
Senator JAMEs E. Murray, 
Chairman, Interior and Insular Affairs Committee of the United States 
Senate, Senate Office Building, Washington, D. C.: 
Request that the following resolution be made part of the record of the hear 
ing of your committee June 22, on the Neuberger amendment to the Barrett 
bill S. 863. 


“RESOLUTION 


“Whereas the Jefferson County Junior Chamber of Commerce hereby petitions 
the Interior and Insular Affairs Committee of the United States Senate to oppose 
the amendment presented by Senator Richard L. Neuberger to Frank M. Barrett’s 
bill S. 863: and 

“Whereas the passing of this amendment would stop construction of the Pelton 
Dam and deprive the confederated tribes of the Warm Springs Indian Reserva- 
tion of a long-term stable source of income; and 

“Whereas the halt in construction of the Pelton Dam will curtail the recrea 
tional and economic development of central Oregon, which is of supreme impor 
tance to the people of the Northwest ; and 

“Whereas the blocking of the Pelton Dam by this amendment would jeopardize 
the substantial investments made by citizens of this area to provide goods and 
services needed by those drawn here for construction of the project; and 

“Whereas the revocation of this and other Federal Power Commission licenses 
already issued would cost the Federal Government millions of dollars in contract 
abrogations; and 

“Whereas this amendment serves no worthy purpose and would stalemate the 
much needed development of the Northwest; And, therefore, be it hereby 

“Resolved, That the Jefferson County Junior Chamber of Commerce go on record 
as being strongly opposed to the amendment presented by Senator Neuberger 
to Senate bill 863.” 

NEWELL Dana, President. 


Mapras, Orec., June 19, 1956. 
Hon. JAMES E. Murray, 
Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C.: 

Request that this statement be made a part of the record of the June 22 hearing 
on the Neuberger amendment to. the Barrett bill. 

An amendment which would make revocation of a Federal Power Commission 
license retroactive seems to me to be unfair and unreasonable. It might even be i 
unconstitutional. Moreover the effect of this amendment in the case of Portland i 
General Electric Co.’s Pelton project specifically would be to jeopardize the 
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substantial investments made by citizens of this area to provide goods and serv 
ices needed by those drawn here by construction of the project. Finally, if Pelton 
Dam is blocked by this amendment, repayment of the power company’s outlay 
and commitments would fall on the already heavily burdened taxpayers. 
Oscar W. LANGE. 


Mapras, Orea., June 18, 1956. 
Senator JAMES 1. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Washington, D. C.: 

The Warm Springs Tribal Council vigorously opposes Senator Neuberger’s 
proposal to amend Senator Frank Barrett’s, of Wyoming, bill relative upholding 
water rights of Western States, S. 8683. Senator Neuberger has not given the 
Warm Springs Tribal Council the common courtesy of consultation on this 
subject which is so vital to the economie and social welfare of the Warm Springs 
Indians. The Pelton Dam which is under construction on the Deschutes River 
would provide cheap electricity which is an absolute essential in assisting the 
tribes to develop its resources for the benefit of over 1,250 people. Half of the 
water in the Deschutes River belongs to the Warm Springs Indians by terms of 
their treaty with the Federal Government in 1855. The tribes have a firm 
contract for 50 years with the company constructing this dam which was 
approved by the Secretary of the Interior. This contract provides a financial 
income of $90,000 a year when energized, with a potential of $250,000 a year. 
It appears to the tribe that Senator Neuberger is deliberately ignoring the 
solemn treaty rights entered into by the Warm Springs Indians and the Federal 
Government in 1855. The tribes appeal to your fairness and your long standing 
reputation in record of befriending the rights of the Indian people to oppose this 
amendment. 

‘CONFEDERATED TRIBES OF THE WARM SPRINGS RESERVATION, 
By Avex MILLER, Chairman, Tribal Council 


MLADRAS, OREG 
Senator JAMEs A, MurRAy, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D.C. 

DEAR HONOKARLE SENATOR: This letter may be answered at your option 

I wish to go on record in stating that I am emphatically opposed to the amend 
ment introduced to your committee by Richard L. Neuberger, junior Senator 
of Oregon and that I feel that it would be an abortive bit of legislation to con 
sider it in a favorable light. 

As a past and open campaigner for the junior Senator of Oregon through the 
Young Democrats of Oregon, I wish further to state that the junior Senator is, 
in my mind, not holding the attitude of good government by the introduction of 
such an amendment that would override a decision of the United States Su- 
preme Court and stop the Pelton project in Jefferson County of this State 
This would make mockery of our highest court, an act I consider to be met 
with detest. 

It is further my intent to campaign just as vigorously and just as openly in 
this county and in Multnomah County for the purpose of unseating the junior 
Senator of Oregon when his incumbency is challenged. 

Very truly yours, 
JOHN B. Roprnson, D. M. D 
T. J. Hicks, M. D. 


CENTRAL OREGON BUILDING AND CONSTRUCTION TRADES CounctL, A. F. or L., 
Bend, Oreg., June 20, 1956 
JAMES EF. MurRAY, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Building, Washington, D.C. 

DEAR Str: We wish the following statement to be inserted into the hearings on 
Senator Neuberger’s amendment to the Barrett bill to be held Friday, June 22, 
1956, at 10 a. m. 

The amendment would stop construction of the Pelton Dam project in our 
State of Oregon, on the Deschutes. River, which has been looked upon by various 
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mimissions and public bodies, as a power stream, in its lower region below the 
entrance of the Metolius River. 

The upper regions of this river now contain power projects and dams for irriga- 
tion projects, namely Wicki-Up and Crane Prairie irrigation dams and the Bend 
plant and Cline Falls plants of the Pacific Power & Light Co. 

Senator Neuberger and Congressman Coon advocate a high dam on the 
Crooked River which is a large tributary to the Deschutes River. His amend- 
ment would appear to be inconsistent with his advocating of the Crooked River 


project, 

' Labor as such feels we need this added power to increase the job potential 
in this area and doubly so with the Portland General Electric Co. committed to 
install fish ladders satisfactory to the Federal and State agencies charged with 
conservation of the so-called fish runs by migratory fish in the Deschutes and its 
tributaries. 

Yours truly, 
DEAN A. Norton, Secretar Vv 


Manpras, Orec., June 19, 1956. 
Senator JAMEs E. MuBray, 
Chairman, Interior and Insular Affairs Committee of the United States 
Senate Office Building, Washington, D. C. 

Dear Senator Mcurray: This statement is intended for the record of the 
hearing June 22, 1956, on the Neuberger amendment to Senate bill No. 863. 

I have lived in and around central Oregon for the last 30 years and would 
be very disappointed if the Neuberger amendment passed. 

This part of the State certainly needs the electricity and revenue which 
the Pelton Dam would make available for our section. 

Thank you. 


Yours truly, 
MaprRAS HARDWARE 


Geo. M. LIaMs. 


MADRAS VARIETY STORE, 
Madras, Oreg., June 18, 1956. 
Senator JAMES E. MurRay, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D.C. 

Dear Sre: I am writing to you in protest of Senator Neuberger’s amendment 
to Senate bill No. 863. 

This amendment would immediately stop construction, now in progress, of 
this community’s own Pelton Dam as well as many other projects on which 
many millions of dollars have been already spent and are committed to be 
spent. 

I am a retail-businessman and believe I am representative of many other 
businessmen who have invested heavily in this community to provide the in- 
creased business facilities to meet the demands brought about by the dam’s 
construction. These investments are heavy and far reaching; include new 
buildings, new businesses, larger merchandise stocks, housing projects, public 
buildings, etc., in addition to the millions already spent in actual construction 
of the dam. These investments were made as a result of the original Federal 
O. K. of the project and the actual beginning of construction. 

Surely, a bill which is in effect retroactive, and which in effect nullifies a pre- 
vious go-ahead after millions of dollars have been spent, cannot be fair and 
just. 

Senate bill No. 868. 
Respectfully yours, 
KENNETH G. McCavov. 


P. S.—Please include this in the record of the June 22 hearing of the Nenu- 
berger amendment. 





Beaverton, Orec., June 22, 1956. 
Senate INTERIOR AND INSULAR Arrarrs COMMITTEE, 
United States Senate, Washington, D. C.: 


Urge that S. 863, Barrett bill with Neuberger amendment, be enacted into law 
soon as possible. Certainly necessary make law include Cowlitz River project 
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in Washington and Deschutes in Oregon as these were direct cause of Barrett 


hill. 
WASHINGTON County CHAPTER, IZ7AAK WALTON LEAGUE, 


ARCHIE YERGEN, President. 





PorTLAND, Onea., June 19, 1956 
SENATE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS. 
Senate Office Building, Washington, D. C.: 
We support the Neuberger amendment to the Barrett bill S. 863. 

Wo. M. Date, 
Epwin D. Hicks, 
THomas H. TonaGug, 
W. M. Davis. 


Denver, Co.o., June 19, 1956. 
SENATOR JAMES E. Murray, 
United States Senate, Washington, D. C.: 

The Izaak Walton League of America thoroughly endorses the objectives and 
purposes of Senate bill 863 and the amendment offered to the bill by Senator 
Richard Neuberger. We respectfully urge your committee to take favorable 
action on this measure which is of ultimate importance to the future of sound 


water development in the Western States. 
J. W. PENFOLD, 


Conservation Director, Izaak Walton League of America. 


PORTLAND, OrEG., June 21, 1956. 
Hon. JAMES E, Murray, 
Chairman, Senate Interior and Insular Affairs Committee, 
Washington, D. O. 
Strongly urge favorable consideration of the Neuberger amendment to the 
Barrett States water rights bill. 
Preservation of State rights in such matters is essential to safeguard our 


American heritage. 
W. F. Hortenseck, M. D. 


SEATTLE, WASH., June 20, 1956. 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
United States Senate, Senate Office Building. 
Strongly urge adoption of the Neuberger amendment to the Barrett bill. This 
Will enable State to protect its rights to the great natural fishery resource. 
This organization represents the salmon fisheries industry by 100 percent vote 
from northern California to and including Alaska. 
STREAM CONSERVATION COORDINATING COUNCIL, 
BE. P. Hatrerry, Chairman. 


MApRAS, OREG., June 18, 1956. 


Hon, JAMEs F.. Murray, 
Chuirman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 
Thanks for permission to be heard on Neuberger’s proposed amendment to the 
Barrett bill S. 868. Please allot us reasonable time to testify June 22d. One 


witness from this organization. 
Howaxrp W. TurRFER, 


Secretary, Madras, Jefferson County, Chamber of Commerce. 
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JUNE 19, 1956 


CHAIRMAN, SENATE COMMITTEE FOR INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 


Dear Sir: I am writing in haste in the hope that this letter reaches you before 


the proceedings start on Senator Neuberger’s amendment to the Barrett bill. 
Because I want you to know how strongly I feel about the injustice that will 
be done to the people of Oregon should the Portland General Electric Co. be 


allowed to continue with their plans to build their dam on the Deschutes River 


at the Pelton site 
The State Game Commission, State Fish Commission, and the State Hydro- 


electric Commission have voiced their disapproval of this project. The State 


Grange is against and the Governor’s Office is currently looking for some legal 
way to prevent PGE from appropriating the water resources of the Deschutes— 
a nonnavigable stream. 

I realize that PGE has secured a FPC permit but things have changed 
immensely since then, outmoding the necessity for dam and its power-potential 
in comparison to the other values that will be destroyed should the dam be 
allowed—recreation, commercial, and sport fishing, and the danger of further 
encroachment of our State rights. In other words the permit is stale and should 
be given serious study with an eye toward possible revocation. 

The highest water authority in the State of Oregon is its water resource 
committee—a nonpolitical, fair-minded group of citizens interested in wise use 
of our State’s waters. It’s being was brought about by public-spirited Oregonians, 
with the desire of good management of our water resources. 

I would be willing to let them judge the issue of Pelton—-and be willing to 
abide by their judgment. I, therefore, urge you to think on this matter and 
it is my hope that you will decide to allow the State of Oregon to decide what 
is the best way to administer its resources. 

Cordially, 
Frep Goerz, 
Outdoor Editor, Oregon Teamster, Oregon Labor Press. 


STATE OF OREGON, 
EXECUTIVE DEPARTMENT, 
Salem, June 19, 1956. 
Hon. JAMES E. Murray, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR MurkAY: Today I met with representatives of the Oregon Water 
Resources Board, Fish and-Game Commissions, State engineer, and the Attorney 
General to discuss our attitude toward the Barrett bill (S. 863) and Senator 
Neuberger’s proposed amendments thereto. 

We are in agreement that the Barrett bill in principle should be enacted. 

This office is not opposed to legislation embodying the principles of Senator 
Neuberger’s proposed amendment of S. 863. I do fear that the amendment may 
jeopardize the passage of the bill because of its retroactive features. I concur 
with the statement made by Mr. Stanley, Oregon State Engineer, as I understand 
it to be, that we of the Western States need this legislation to prevent issuance 
of additional licenses by the Federal Power Commission before the applicants for 
licenses have acquired water rights under our laws, and this basic principle 
should not be confused by injecting the public versus private power controversy. 

Sincerely yours, 
EtMo SmitTH, Governor 

The Cnarrman. Comments on Senator Neuberger’s amendment were 
requested from the various agencies concerned with S. 863. These 
comments will be incorporated in the record when received. 

(The reports from agencies follow:) 
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FEDERAL POWER COMMISSION REPORT ON AMENDMENTS INTENDED To BE PROPOSED 
spy Mr. NEUBERGER TO THE AMENDMENTS INTENDED To BE PROPOSED BY MR. BArR- 
RETT TO 8S. 863, 84TH CONGRESS, A BILL To RECOGNIZE AND CONFIRM THE AU- 
THORITY OF ARID AND SEMIARID STATES RELATING TO THE CONTROL, APPROPRIA- 
TION, USE, OR DISTRIBUTION OF WATER WITHIN THEIR GEOGRAPHIC BOUNDARIES, 
AND FOR OTHER PURPOSES 


The amendments to the bill S. 863 as proposed by Senator Neuberger would 
add a new section to the bill as follows: 


“Sec. 11. Any license or permit issued under the Federal Power Act for the 
construction of any project works (as defined in such Act), which would im- 
pound or divert or interrupt the flow of any water (including navigable and 
nonnavigable and interstate and intrastate waters), is hereby suspended if such 
construction has not on the date of enactment of this Act reached a stage of 
completion which effects such impounding, diversion, or interruption. Any sus 
pension under the provisions of this Act may be terminated by the Federal Power 
Commission upon a determination by the Commission that all requirements of 
this Act have been complied with by the licensee or permittee whose license or 
permit is suspended.” 

This new section appears to be designed to suspend outstanding licenses and 
permits for any project if one the date of enactment of S. 863 construction has 
not reached a stage of completion which effects the impounding, diversion, or 
interruption of flows. Insofar as it may purport to relate to presently outstand 
ing licensees, however, it may present serious legal questions. 

Under section 6 of the Federal Power Act a license properly issued pursuant 
to the act “may be reached only for the reasons and in the manner prescribed 
under the provisions of this act, and may be altered or surrendered only upon 
mutual agreement between the licensee and the Commission after 30 days’ public 
notice.” Therefore, any license, having been regularly issued and accepted and 
not being subject to suspension or revocation for any reason specified in the 
Power Act as in force at the time the license was issued, is binding upon the 
United States as well as upon the licensee. 

Section 28 of the Federal Power Act, in alluding to the contractual character of 
i license, provides that “the right to alter, amend, or repeal this act is hereby 
expressly reserved ; but no such alteration, amendment, or repeal shall affect any 
license theretofore issued under the provisions of this act, or the rights of any 
licensee thereunder.” Thus, it appears that this section of the statute was 
intended to provide the protection necessary for water power development, even 
against a subsequent enactment of Congress, such as that proposed by Senator 
Neuberger’s proposed amendment. Indeed, one of the primary purposes in en 
acting the Federal Water Power Act was to provide 

_ * a method by which the water powers of the country, wherever located 
can be developed by public or private agencies under conditions which will give 
the necessary security to the capital invested and at the same time protect and 
preserve every legitimate public interest. * * * The problems are national, 
rather than local; they transcend State lines and cannot be handled adequately 
except by or in conjunction with national agencies.” (Statement quoted in H. 
Rept. No. 61, 66th Cong., 1st sess., p. 5). 


CONCLUSION 


The Commission believes that suspension or possible revocation of licenses 
as proposed by this bill would be contrary to the congressional policy established 
by the enactment of the Federal Water Power Act in 1920 and continued in effect 
since that date. However, Congress may exercise its unquestioned right to sus- 
pend, revoke, or condemn the license upon payment of just compensation as set 
forth in section 14 of the Power Act. Whether Congress should adopt this 
course is a matter for legislative determination. 

FEDERAL POWER COMMISSION, 
By JeERoME K. KUYKENDALL, 
Chairman. 
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DEPARTMENT OF THE ARMY, 
Washington, D. C., June 22, 1956. 
Hon. JAmMEs E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

Dear Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of the Defense with respect to a certain 
amendment proposed by Senator Neuberger to S. 863 (amendments), a bill “to 
recognize and confirm the authority of arid and semiarid States relating to the 
control, appropriation, use, or distribution of water within their geographic 
boundaries, and for other purposes.” The Secretary of Defense has delegated to 
the Department of the Army the responsibility for expressing the views of the 
Department of Defense thereon. 

The purpose of the proposed amendment is to add a new section 11 which 
would suspend any license or permit issued under the Federal Power Act for the 
eonstruction of any project works which would impound or divert the flow of 
any water if construction has not, on the date of enactment of the bill, reached a 
stage of completion which effects such impounding or diversion. The Federal 
Power Commission could terminate the suspension upon a determination by 
the Commission that all requirements of the bill had been complied with. 

This proposed amendment primarily affects responsibilities within the juris- 
diction of the Federal Power Commission. Accordingly, this Department ex- 
presses no opinion as to the advisability of the amendment. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

Inasmuch as the committee has requested that the report be expedited, it is 
submitted without a determination by the Bureau of the Budget as to whether 
or not it conforms to the program of the President. As soon as such advice is 
received it will be forwarded to your committee. 


Sincerely yours, 
Wireer M. Brucker, 


Secretary of the Army. 
The Cuarrman. Senator Neuberger is recognized for the first and 
opening statement. 


STATEMENT OF HON. RICHARD L. NEUBERGER, UNITED STATES 
SENATOR FROM THE STATE OF OREGON 


Senator Neusercer. Mr. Chairman and colleagues on the Interior 
Committee, I appreciate the opportunity to come here today. I want 
to express my appreciation to the chairman for arranging this hearing 
because I know that the people who are opposed to my amendment 
feel very strongly about the situation and they are certainly entitled 
to a hearing. I join with them in thanking the chairman for his 
courtesy in this respect. I am pleased that the proponents and the 
opponents of my amendment will have this opportunity to express 
their views on the issue to this committee. 

As the committee, of course, knows, Mr. Chairman, the legal situa- 
tion which has given rise to the present interest in legislation to re- 
define the relationship of Federal and State law governing the use 
of water in the West arose as a result of the decision of the United 
States Supreme Court in the case of the Federal Power Commission’s 
license for Pelton Dam on the Deschutes River in Oregon. In this 
case the State of Oregon resisted the license application of the Port- 
land General Electric Co., and it litigated the FPC’s decision to grant 
the license by appeals all the way to our Federal Supreme Court. 

On June 6, 1955, the Supreme Court decided in Oregon v. Federal 
Power Commission to uphold this license in spite of noncompliance 
by the licensee with the requirements of Oregon water law. It is 





a 
a 


<n 


i 
z 
; 
4 


ce 





iinet 





WATER RIGHTS SETTLEMENT ACT 435 


this decision which has thrown doubt over all Western State legisla- 

tion designed to control the appropriation and use of precious water 

resources in these States. At the present time, as I understand it, 

the Portland General Electric Co. is proceeding ve its preparations 
for damming the Deschutes River without the license required under 
State law, in reliance upon the decision of the United States Supreme 
Court. 

Mr. Delzell, who represents the Portland General Electric Co. is 
here today with his associates, and these gentlemen will no doubt tell 
the committee more about this. 

The Pelton Dam project is controversial because it is believed that 
it would block off and impair the famous run of steelhead trout which 
spawn in the Deschutes River, and which makes this river one of the 
most celebrated fishing streams in the West. It is for this reason 
that the responsible State agencies have resisted construction of the 
project, and that its construction is opposed by sports fishermen and 
other conservationists in the Pacific Northwest. 

On the other hand, the project is, of course, of economic importance 
to the local area in Oregon where it is to be built and to the Warm 
Springs Indian Tribe near whose reservations it is located, and these 
proponents of the project are also represented here today. 

My own position on the Pelton Dam project has been consistent 
from the beginning. I have always believed that this project should 
not be built as long as the 1 responsible State agency harbored any 
doubt of the adequacy of the provisions which are made in the project 
for protecting the fish runs, both the spawning fish which go unstream 
and the migratory fingerlings coming downstream. 

Legislat ively, my own prefere nee for approaching the difficult legal 
issue of the relationship of Federal and State controls in the field 
has been by amendment to the Federal Power Act under which both 
the Pelton case and its predecessor, the First Iowa case, were decided : 
and I have introduced a bill, cosponsored by Senator Morse, to this 
effect. 

This proposed bill, S. 3250, is set forth, together with Senator 
Morse’s and my statements explaining it, beginning on page 337 of 
the printed hearings on S. 863, and I hope that the committee will 
give some consider: ation to this proposed way of dealing with the 
Pelton Dam decision when we go into executive session to discuss 
this legislation. 

Obviously, however, the situation of the apparent impotence of the 
State of Oregon to control the use of the Deschutes, a wholly intra- 
state, nonnavigable stream—it is a stream totally located within the 
boundaries of Oregon—in the face of the Fede1 ‘al Power Commission 
license, is also exactly the situation at which S. 863 is directed. 

Presumably, Mr. Chairman, if S. 863 means anything, it would have 
the effect in the future of requiring a license for a project such as 
Pelton Dam to obtain water rights under the applicable State laws, 
and in this instance to satisfy the State government that its project 

yas consistent with the preservation of the important fishery source of 
the Deschutes River. 

Mr. Chairman, I can see no reason in fairness or in logic why the 
Congress should enact a far-reaching bill to alter substantially our 
whole Federal law of water resources, on the basis of the Supreme 
Court’s Pelton Dam decision, and then to eliminate from its coverage 
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all of the presently outstanding FPC licenses which constitute the 
whole nub of this controversy. For this reason I have introduced my 
proposed amendment to S. 863 which would make this bill applicable 
to such outstanding licenses where construction of the licensed project 
has not yet reached the stage of interrupting the streamflow. 

I would like to ask that my amendment be printed in the record at 
this point. 

The Cuarrman. They will be carried in the record. 

Senator Nevusercer. Thank you, Mr. Chairman. 

should like to point out a few things about my proposals. 

These amendments would suspe nd—and I am emphasizing that 
Ww soll ‘suspend”—outstanding FPC licenses for uncompleted projects. 
It would not revoke these licenses. 

While numerous projects might technically be affected, many 
of these will have obtained the necessary water rights under State 
law, so it will be merely a technicality to obtain immediate reinstate- 
ment of the licenses by the FPC. This may, for example, be true in 
the case of the Beaver Marsh project on the McKenzie River in my 
State, which I happen also to oppose because it would impair a scenic 
and recreational area, but which I understand has obtained the neces- 
sary rights from the ‘State of Oregon. 

3. Licensees who do not already hold State water rights may have 
their licenses reinstated by the FPC as soon as they comply with the 
provisions of S. 863 insofar as they apply to their projects. 

1. This means that the only projects potentially adversely affected 
by my proposed amendments are projects which have not obtained 
water rights under State law, which cannot obtain water rights under 
State law, and which stots not yet been built. This is exactly the 
class of project which S. 863 is supposed to bring within reach of 
State law. Ifthe policy of S. 863 is deemed to be sound and necessary, 
there is, I repeat, no reason in logic or fairness to refuse to apply it 
to existing licenses which met these conditions and which, at least in 
Oregon, are the only reason why proposals for new Federal water 
legislation have widespread public support and interest at all. To 
exclude these controversial euinlin would, in fact, make a mockery 
of S. 863 as far as the people of Oregon are concerned. 

This is borne out by the heavy correspondence which I have re- 
ceived from my State in support of my proposed amendments to this 
bill. I am going to make this correspondence, both in favor of my 
amendment and against my amendment, available to the committee 
for insertion in the present record. 

At this time, however, I want to read one particular letter from 
Mr. Lyle F. Watts, of Portland, Oreg. Lyle Watts was Chief of the 
United States Forest Service for 9 years before his retirement in 
1953. I might interpolate I think he served under the distinguished 
Senator from New Mexico when he was Secretary of Agriculture. 

Senator Anprerson. I think probably he was appointed by me, 

Senator Neusercer. Mr. Watts headed the committee appointed by 
the late Gov. Paul Patterson, of Oregon, which developed the legisla- 
tion for the Oregon Water Resources Board, the effectiveness of 
which is presently ‘at issue in the Pelton Dam controv ersy. Mr. Watts 
has written to me as follows: 


DeaR SENATOR: Reference is made to your proposed amendment to S. 863 
regarding the control, appropriation, and use of water. 
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As you know, I was chairman of the State interim committee which developed 
the original bills passed by the Oregon legislature in 1955 to control the appro- 
priation and use of surface and ground water within the State. Oregon now 
has a splendid legislative foundation for the future use and development of its 
water resources provided S. 863 and your amendment becomes law. Without 
some such legislation, Oregon's water laws become meaningless It is my 
understanding that S. 863 resulted from the Supreme Court decision in the 
Pelton Dam case on the Deschutes River. It would be most unfortunate if the 
dam in question was allowed to be built even though S. 863 becomes law. 

The purpose of your amendment should be included in any legislation designed 
to clarify the authority of the States as regards the use and development of 
water resources. I earnestly hope that the proposed amendment to 8S. 863 will 
be approved. 


[ also want to read briefly from the lead editorial from the Portland 
Oregonian of June 16, 1956, and titled “Oregon Key in Water Fight,” 
supporting my proposed amendments. I will quote briefly: 


When the Senate Interior Committee takes up, later this week, the bill by 
Senator Barrett of Wyoming to restore Western State water rights nullified or 
imperiled by the United States Supreme Court’s Pelton Dam ruling, it will als 
consider an amendment proposed by Senator Neuberger of Oregon. This amend- 
ment would suspend work by Portland General Electric Co. on Pelton Dam until 
the utility satisfies State laws. 

* * * * * ra + 

All that fish conservationists resisting high dams on the Deschutes River have 
asked is that State authorities—the Oregon Water Resources Board being the 
high authority—be given back their right to determine the proper uses of water 
of the river. ' 

As we have pointed out on this page, it would be illogical for Congress to 
correct the inconsistency in Federal laws which led to limitation of State water 
rights by the Supreme Court should the Oregon cause not also be corrected 

I ask that this editorial be printed in the record of these hearings 
with a series of letters and telegrams concerning my amendments, 
which I hereby subinit to the committee. 

The Cuarrman. They will be carried in the record following your 
statement. 

(The letters and telegrams follow :) 


{From the Oregonian, Portland, Oreg., June 16, 1956] 
OREGON KEY IN Water FiaHutr 


When the Senate Interior Committee takes up, later this week, the bill by 
Senator Barrett, of Wyoming, to restore Western State water rights nullified 
or imperiled by the United States Supreme Court’s Pelton Dam ruling, it will 
also consider an amendment proposed by Senator Neuberger, of Oregon. This 
amendment would suspend work by Portland General Electric Co. on Pelton 
Dam until the utility satisfies State laws. 

Senator Neuberger’s latest proposal is better legislative procedure than his 
earlier bill to revoke the license granted to PGE by the Federal Power Commis- 
sion. Congress customarily is reluctant to invade the administrative activities 
of a Federal agency it has created and authorized to act in an independent 
manner. 

In addition, all that fish conservationists resisting high dams on the Deschutes 
River have asked is that State authorities—the Oregon Water Resources Board 
being the high authority—be given back their right to determine the proper uses 
of water of the river. It has been fundamental in laws and practices of the 
Western States for many years that the States shall determine and license the 
use of inland waters in the best public interest. The Barrett bill is intended 
to reassert those rights. 

As we have pointed out on this page, it would be illogical for Congress to cor- 
rect the inconsistency in Federal laws which led to limitation of State water 
rights by the Supreme Court should the Oregon cause not also be corrected. 

Wording of the Neuberger amendment is such that adoption by this session 
of Congress is essential if Pelton Dam construction is to be suspended pending 
application for and issuance of a State license. The dam will have been too far 
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advanced for the amendment to apply should adoption of the legislation be 
delayed to the next Congress. 

The State of Oregon, however, has what many lawyers believe to be sound 
legal grounds for action before the State supreme court in the nature of quo 
warranto, or injunction, to stop Pelton construction. This should be initiated. 
Hither adoption of the Neuberger amendment by the National Senate or filing 
of State action against PGE should be cause enough for the utility to stop con- 
struction and reapply, under the. 1955 law, for a State license for the project. 

The utility’s arrogance in this matter has necessitated action at both Federal 
and State levels to compel it to comply with State laws. It is in the public 
interest, as well as the interest of PGE shareholders, that no large sums of money 
be spent on Pelton until the Oregon Water Resources Board rules on the project. 


STATEMENT IN Support oF NEUBERGER AMENDMENT TO S§8, 863 


Re S. 863 (Barrett bill). 


To Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C.: 


We are citizens of Oregon interested in restoration to the States of control over 
their own waters, and in wise conservation of our water resources. 

The Barrett bill (S. 863) is wise and sound legislation. 

The Neuberger amendment should be adopted to prevent the purpose of the 
law being defeated by construction of projects under stale permits from the 
Federal Power Commission. 

A glaring example is the proposed Pelton Dam project on the Deschutes River, 
Oreg. Portland General Electric Co. has commenced construction of this dam 
under a stale FPC permit, and without compliance with Oregon State laws con- 
cerning appropriation of waters. 

The license from FPC to Portland General Electric Co. for this project is 
stale. It was issued in 1951. Due to litigation over the license, no construction 
was commenced until April 1956. In the meantime, great developments have 
taken place in production of electric power. The great McNary Dam, the Dalles 
Dam, and Chief Joseph Dam on the Columbia River have been completed or are 
near completion. Natural gas has been brought to the Northwest. Atomic 
powerplants for production of electricity are no longer a dream but a reality. 
Commonwealth Edison Co. of Illinois, has already let contracts to General 
BHlectrie Co. for construction of a nuclear plant to develop 180,000 kilowatts, at 
a total cost of $45 million (see 1955 annual report of Commonwealth Edison 
Co., p. 12). Therefore, the old 1951 permit from FPC is completely stale. It 
should be against publie policy to allow the holder of such a stale permit to take 
the public waters of a State without a complete review of the necessity for the 
project, in the light of present conditions. The Neuberger amendment is neces- 
sary and sound, in order to prevent the sound purpose of the Barrett bill from 
being emasculated by construction under such stale permits. 

Portland General Electric Co.’s opposition to the amendment is simply a case 
of “Don't let the law apply to me.” 

Portiand General Electric Co. complains that they have already spent over 
$2 million on the Pelton project. Perhaps true. But when did they commence 
eonstruction? In April 1956, when they already knew: (1) That the Barrett 
bill was pending in Congress, and (2) that S. 3250 (to revoke the FPC permit 
for Pelton) was pending in Congress, and (8) That the Attorney General of 
Oregon had ruled that the Pelton project was illegal without compliance with 
State law. PGE has simply been spending money in a race with Congress, trying 
to get the dam built before Congress can pass this legislation. No court of 
equity would consider such an expenditure as made in good faith. 

We urge your committee to speedily approve the Barrett bill with adoption 
of the Neuberger amendment. 

Lester W. Humpnereys, 
Attorney at Law. 
Roy W. TAyLor, 
Insurance Broker. 
Lucy D. DRAPER, 
Vortgage Loan and Valuation. 
ERSKINE B. Woop, 
Attorney at Law. 
KENNETH DAVIS, 
Executive Secretary, Western Council Lumber and Sawmill Workers. 
Peter R. SMITH, 
Insurance Broker. 
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IZAAK WALTON LEAGUE OF AMERICA, INC., 
OREGON DIVISION, 
Kugene, Oreg., June 20, 1956. 
Senator RicHarp L. NEUBERGER, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR NEUBERGER: Please let me commend you for your efforts in 
connection with the Barrett bill to reverse the trend of the unfortunate Supreme 
Court decision dealing with State rights over waters within the State borders. 
Certainly all members of the Izaak Walton League should support this bill, 
and I am happy to number myself among them. 

Your amendment to the Barrett bill, to suspend all present operations of 
dam builders holding a Federal license for construction but lacking State 
authority, until such time as State requirements may be met, should also 
be supported. It is my understanding our present Oregon Division, TWLA, 
president, Rollin E. Bowles, will testify on behalf of the Save the Deschutes 
Committee and the Oregon Division, IWLA, at hearings to be held on the bill 
this Friday, June 22. 

As you may know, our interest in this matter is in connection with the Pelton 
Dam on the Deschutes River in Oregon, where the Portland General Electrie Co 
is proceeding with construction to dam this most important salmon and steel- 
head-producing stream. Although the Federal Power Commission has granted 
a license for construction, no Oregon State license has been granted, and the 
attorney general of Oregon has recently ruled the PGE in violation of State 
law. Unfortunately, however, construction proceeds, in view of the Supreme 
Court decision which, in effect, holds State license unnecessary. 

Rivers such as the Deschutes and McKenzie in Oregon, the Cowlitz in Wash- 
ington, and other major fish-producing tributary streams elsewhere should be 
preserved for just that—fish producing and recreation—and should only be 
dammed as a last resort. This has always been the contention of the. league, 
and this belief has been supported by the States of Oregon and Washington. 

I have hesitated to write you in this regard, for fear my remarks might be 
interpreted as supporting either a Federal or private dam at the Hells Canyon 
site on the Snake River. Although it is my understanding your amendment 
would also affect the present construction by Idaho Power Co. of its Brownlee 
Dam, I offer no opinion in this regard. The league has not made an expression 
in this matter, and it is my personal belief the political overtones are such 
we should refrain from doing so. Fortunately, there is no fisheries conflict 
in this instance, regardless of who builds the dam. 

I will be most interested to learn of the outcome of Friday’s hearing. If you 
desire, this entire letter may be entered as a part of the testimony at the 
hearing, in suppport of both the Barrett bill, and your amendment. 

With best good wishes, I remain, 

Sincerely, 
Dan P. ALLEN, Past President. 


SKAMOKAWA, WaASH., June 18, 1956: 
Senator RricHarp NEUBERGER, 
Committee on Interior and Insular Affairs. 


Dear Sir: We, the Chinook Nation of Indians, consisting of bands on both 
sides of the Columbia River and over 2,000 registered members, have derived 
our livelihod from the salmon runs ‘that move up the river to their spawning 
grounds in tributaries of the Columbia River as our ancestors have done for 
centuries. 

The Federal policy of approving high-level dams on small streams where our 
fish runs spawn, will soon destroy our livelihood and a multi-million-dollar. in- 
dustry furnishing a valuable food for millions of people. 

We believe that the States involved can administrate their water resources 
in a much more practical and just manner; therefore we heartily endorse the 
bill and your amendment. 

We hope the amendment includes all dams on both sides of the Columbia 
River in the lower river area that the States wisely set aside as fish sanctuaries. 

Most sincerely, 
JOHN GRANT ELLiortT, 
Chairman of the Chinook Nation. 
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COLUMBIA RIVER SPORTSMAN’S COUNCIL, 
Portland, Oreg., June 19, 1956. 
Hion. RicHarD NEUBERGER, 
Senate Office Building, 
Washington, D. C. 

My Dear SENATOR: May we express our thanks to you for your efforts in 
behalf of our State of Oregon in your fight to secure the wise use of our natural 
resources, as. compared to apparent exploitation. 

We urge the enactment of the Barrett bill S. 863 with your proposed amend- 
ment, which would revoke the license or permit of the Portland General Electric 
Co. to build Pelton Dam and to make surveys for Round Butte Dam. 

Our attorney general has ruled the PGE are violating the law. Our Governor 
has asked, What shall he do? The PGE are going ahead, violation or no 
violation. It is time something is done to make the law understandable to the 
people, the Governnor, and the PGE. 

Sincerely yours, 
C. C. SCHENCK, Secretary. 


MILWAUKIE, OreEG., June 22, 1956. 
Hon, SENATOR RICHARD NEUBERGER, 
United States Senate, Washington, D. C.: 
You have the unanimous backing of our 600 members on your amendment to 
Senate bill 863. 
Mr. Rollin Bowles in Washington for that hearing has sanction to speak for 
our club if he so chooses. This bill most important to future conservation efforts, 
Very truly yours, 
RrcHarp L. SHIREY, 
President, Milwaukie Rod and Gun Club. 


Astoria, OreEG., June 21, 1956. 
RicHARD NEUBERGER, 
United States Senate, Washington, D. C.: 


Astoria Rod and Gun Club pledges support your amendment to Barrett bill. 
J. VERSCHUEREN, 
Chairman, Legislative Committee. 


VERNONIA, OrEG., June 19, 1956. 
SENATOR RICHARD L, NEUBERGER, 
United States Senate Building, Washington, D. C.: 
We are backing you 100 percent in your amendments to 8. 863. We feel this is 
most important conservation measure and hope for its speedy enactment. 
May we take this opportunity to thank both you and Senator Morse for your 
fine work on conservation. 
Bos KING, 
President, Vernonia Rod and Gun Club. 





Senator RICHARD NEUBERGER, 
Senate Office Building, Washington, D. C.: 


This organization’s nearly 1,500 members solidly support your stand and wish 
you best of luck in the Friday hearing concerning bill to revoke FPC licenses for 
dams in States where water-use opinions differ. 

Your bill would affect Colitz Dam here. Difference in opinion as to primary 
use of this stream has led to litigation tying up dam construction nearly 10 
years. We hope your bill has success and will finally settle matters. 


JouHN EpIg, 
President, Tacoma Sportsmen Club. 
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PORTLAND, OreEG., June 20, 1956. 
Senate Committee on interior and Insular Affairs: 


Gentlemen of the committee, as a citizen of the State of Oregon I wish to call 
to the attention of the committee in its consideration of S. 863 the fact that it 
was the State of Oregon together with many of its citizens and interested groups 
that took the case of a Federal Power Commission license to the United States 
Supreme Court, which resulted in the decision giving rise to this legislation. 

We here in Oregon are interested in seeing not only the basic legislation con- 
templated by S. 863 enacted but Senator Neuberger’s amendment as well, which 
would give the State of Oregon the right of determining the use of its waters on 
those licenses that have already been issued by the Federal Power Commission 
where construction has not yet impounded or diverted the waters. 

As the committee is probably familiar, much of our State and many of our 
citizens live in an area where water is an exceedingly critical problem. 

We out here feel that Senator Neuberger’s amendment is not only just, but 
reasonable, and should be adopted by the committee; and I urge the adoption of 
Senator Neuberger’s amendment to 8. 865. 

Respectfully submitted. 


MERLE J. BROWN. 


PORTLAND, OREG., June 16, 1956. 
Hon. RicHArD L, NEUBERGER, 
United States Senate, Washington, D. C. 
DEAR SENATOR NEUBERGER: You may be sure that most Oregonians holding 
fishing licenses hope your efforts to save the Deschutes will be successful. 
Probably you will not get word from these people as they know how you 
stand. I hope I have done the right thing to back you up in writing the 
enclosed to Senator Murray. 
Sincerely, 
J. H. Besson, M. D. 


JUNE 15, 1956 
Hon. JAMES E. MURRAY, 
Chairman, Committee Interior and Insular Affairs, 
United States Senate, Washington, D.C. 

DEAR SENATOR MurRRAY: For 7 long years the State of Oregon and the courts 
have been resisting Portland General Electric Co.’s effort to destroy the best use 
of the Deschutes River. The recreational and commercial fish values of this 
river and its tributaries are recognized by hundreds of thousands of Oregonians, 
and the Supreme Court of the United States was probably wrong in delegating 
the Federal Power Commission to issue a license for Pelton Dam. 

Oregon Fish Commission’s very careful survey a few years back indicates 
that the Deschutes and its tributaries will produce 20 percent of the salmon 
and steelhead run of the Columbia River when all the great dams on the Colum- 
bia are finished. In the earlier consideration of this situation, agreement among 
those concerned was to the effect that the Deschutes would be saved against 
the inroads of power. 

If the enclosed power companies’ advertisement of yesterday is true that, 
“The United States today has plenty of electric power” and ‘‘Adequate supplies 
of coal, oil, and gas that can produce low-price electricity,” why build this con- 
troversial Pelton Dam. 

I hope your committee will give early consideration to S. 863 and Senator 
Neuberger’s amendment to stop this project. 

Thanks indeed for your attention. 

Very truly, 
J. H. Besson, M. D. 





SPRINGFIELD, Ornec., June 19, 1956. 
Senator RicHARD L. NEUBERGER, 


Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 


Dear SENATOR NEUBERGER: In reference to Senate bill 848, I wish to commend 
the authors of this bill for their intelligent approach to this issue of Federal 
authority v. States’ authority for the granting of construction permits on non- 
navigable streams. 
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And I particularly want to commend you, Senator, for your amendments to 
this bill, for your amendments are extremely important to us here in the West 
at this time since we are now involved with the controversial dam proposals 
already started at the Pelton site on the Deschutes River in Oregon, on the 
Cowlitz River in Washington, and on the Snake River between Oregon and 
Idaho. 

These are clear examples of the usurpation of the local peoples’ majority 
voice by the Federal Government through the Federal Power Commission’s 
granting of construction licenses in these named instances, all in oppostion to local 
State authorities. 

If ever there was substance for the cry of “creeping socialism” endangering 
our individual freedom, liberties, and initiative, these three named instances 
show a much more ominous development—the first clear signs of ultimate dic- 
tatorial power with which certain interested parties would seemingly invest 
our Federal Government simply to gain a free, Government-backed privilege to 
develop their own selfish projects regardless of majority local opinion. 

I feel that the passage of Senator Barrett’s fine bill, together with your 
timely amendments, is one of the most important pieces of good government 
legislation to be brought before the Congress this session. 

Respectfully yours, 
W. WM. PUUSTINEN, 

Farmer, commercial fisherman, salmon packer, sportsman angler and hunter. 


PORTLAND, OreEG., June 19, 1956. 
SENATE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Senate Office Building, 
Washington, D. C. 
We support the Neuberger amendment to the Barrett bill, S. 8638. 

WILLIAM M., Dare, Jr. 
EpwIn D. Hicks. 
THomMAS H. TonGvuE III. 
W. M. Davis. 


CORNWELL CHRISTMAS TREE Co., 

Portland, Oreg., June 15, 1956. 
DEAR SENATOR NEUBERGER: I am very interested in seeing Senate bill 863 
passed. Literally thousands of Oregonians are against seeing the State’s 
water rights being abused as PGE is doing on the Deschutes River the only 
natural sanctuary left in Oregon for the salmon and people mainly tourist. 
We are proud of your bill and efforts to stop this encroachment on our 

waters. 
Sincerely, 
Ep CoRNWELL. 


JUNE 15, 1956. 
Senator JAMES MURRAY, 
Chairman of the Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 


Dear SENATOR: Senator Barrett has entered a Senate bill 863 regarding States 
rights to which our Senator Neuberger has made an amendment which entails 
the halting of the Pelton Dam. Our State government has objected and refused 
to give them permission to build. This means our game commission, our fish 
commission, and our power commission. 

We urge that you have an early hearing on this bill and we in the State of 
Oregon—that is a large number of us, probably 300,000—object to the construc- 
tion of this dam. 

The Portland General Electric Co. is going to claim that they have spent $2 
million on this project, and as businessmen, they are in my estimation, using 
very poor judgment because they have known for months, in fact for years, that 
the local government is opposed to it, and since the first of the year have found 
out that hundreds of thousands of citizens are opposed to the construction of 
this dam. In spite of this they have arrogantly gone ahead and started con- 
struction of a diversion tunnel. 
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I am personally acquainted with the chairman, the president, and most of the 
officers of the company and a great many of the employees—they are my friends, 
put on this particular item we disagree. Politically I have been a Republican all 
of ny life, clear back to the time of my grandfather when he arrived from Scot- 
land in the sixties, but I find myself supporting Democrats on this particular 
issue because they are supporting those of us who are opposed to the dam. 

States rights are important in this bill as it relates to water resources and 
many other natural resources in the States out West where they are very funda- 
mental in our life. While I have always been in favor of private power and 
have supported them all of the time in this power fight, the arrogance shown by 
the PGE has certainly turned me when they tell the State of Oregon to go take 
a walk for itself. 

We are now prosecuting some racketeers in this State who really have not done 
anything criminal. But we are letting this electric company flaunt the law in 
our faces, going ahead building this dam without any permit from our water 
resources board, in spite of the three commissions. Because of this alone I 
have become definitely interested in preventing them from carrying out this 
structure. The Deschutes River is one of the finest streams in America for good 
fishing and wild country. You can come out here and see what we are talking 
about and will find it is a marvelous place to fish and raise stock—both sheep and 
cattle. While the PGE is building a dam that will be there for the balance of 
time we will be on earth it is a shame to mutilate this wonderful virgin area 
with this manmade structure. 

I am attacbing a couple of clippings, one an editorial from the Oregonian and 
the other a front page story wherein the PGE is asking for a hearing before 
this committee. I am sure we will have a representative of some kind. We 
have the AFL Timber and Loggers, the CIO, the Fisherman’s Union, some of the 
teamsters unions, the State Grange, the Izaak Walton League, the Wild Life 
Federation, the Chinook Indian Tribe, and many, many other groups in opposi 
tion to this dam. I-hope you will keep this as a record to present to the com- 
mittee at the time of hearing. 

Yours very truly, 


Frep C. INKSTER. 





GRAND RAptIps, MINN., June 21, 1956. 
Hon, RicHarp L. NEUBERGER, 
United States Senate, 
Washington, D.C.: 
Minnesota chapters Izaak Walton League heartily support your amendment 
to 8. 863. 
WESLEY LIBBEY, 
President, Minnesota Division, Izauk Walton League. 





BEND, Orec., June 18, 1956. 
Senator RICHARD NEUBERGER, 
Senate Office Building, 
Washington, D. O.: 
Dick, sincerely believe opponents to your amendment to S. 863 entitled to hear- 
ing before Interior and Insular Affairs Committee. My understanding your 
amendment is section 11 of S. 863. Would appreciate your help in this matter. 


Hueu K. Cote, 
Secretary, Tcamsters Union Local $21. 





MADRAS, OrEG., June 19, 1956. 
Senator RicHArD L, NEUBERGER, 
Senate Office Building, 
Washington, D. C.: 

This committee strongly urges you to withdraw your amendment to the Bar- 
rett bill which would halt construction of Pelton Dam. The recreational and 
economic development of central Oregon is of supreme importance to us, and 
the loss of this project would be a serious setback. We ask that you give careful 
consideration to the testimony of representatives of this area at the hearings 
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nd trust that you will recognize the deep concern of the people of central 
regon in this matter. 
JEFFERSON CouUNTY DEMOCRATIC CENTRAL COMMITTEE, 
Ron AHERN, Chairman. 


Mapbras, Orge., June 19, 1956. 
Senator RicuHarp L. NEUBERGER, 
United States Senate, 
Washington, D. C.: 


Your actions re Pelton Dam show lack of understanding of actual problems, 
\dded power is necessary here. Your actions having very adverse effect on 


Democratic chances for fall election. 
LouIse R. IRvING. 


Senator Neusercer. There is only one other matter which I would 
like to bring to your attention and then I certainly will relinquish the 
witness chair unless there are some questions to be asked of me. 

[ have just received a telegram this morning from Mr. Herbert 
Lundy, editor of the Oregonian, asking if I would present an edi- 
torial which is appearing in that newspaper this morning in the city 
of Portland. Because it pertains to a letter from the Governor of 
the State of Oregon which may be presented here later and which 
already has been released to the press by the Governor, I should like 
to read that editorial. This will appear in the Oregonian, which is 
the paper of largest circulation in our State. It will appear in the 


Oregonian this morning, June 22. 


On the eve of the Senate Interior Committee’s hearing on the Neuberger 
amendments to the Western States water rights bill by Senator Barrett, of 
Wyoming, Gov. Elmo Smith, of Oregon, sent a letter to Senator Neuberger. 

The Barrett bill would restore to the Western States the powers they exer- 
cised under authority of Congress for Many years to license and control use 
of State waters. These powers were severely restricted by the United States 
Supreme Court’s ruling in the Pelton Dam case, giving the Federal Power Com- 
mission scle jurisdiction over a project on a nonnavigable, intrastate river. 

The Neuberger amendments would cause the Barrett bill, which is strongly 
supported in Congress, to apply to all projects licensed by FPC which had 
not reached that stage of construction as to cause an impoundment of the 
rivers. In other words, Portland General Electric Co. could not build Pelton 
Dam on the Deschutes until it had gone to the Oregon Hydroelectric Commission 
and the Oregon Water Resources Board and obtained a State license. 

All those attending a meeting at Salem of the water resources board, State 
engineer, fish and game commissions, and Governor Smith, agreed in principle 
with the Barrett bill and the Neuberger amendments. 

Governor Smith’s letter to Senator Neuberger, expressing the official position 
of the State of Oregon, said, “This office is not opposed to legislation embodying 
the principles of your amendment to S. 863.” But he said, “I do fear that the 
amendments may jeopardize the passage of the bill because of its retroactive 
features.” He added the statement that “This basic principle (of State author- 
ity over water uses) should not be confused by injecting the public versus 
private power controversy.” 

Perhaps the Governor was apprehensive lest the Neuberger amendments be 
used in the fight over Hells Canyon. But the Neuberger amendments would 
apply to projects equally whether public or private. The Cowlitz Dams, licensed 
by FPC to the city of Tacoma, presumably would be affected, along with Pelton, 
licensed to a private utility. The issue should not be determined on sponsor- 
ship of the projects, but on the basis of justice of State demands for a measure 
of control over water uses. 

Governor Smith is in the curious position of saying he agreed with the Neu- 
berger amendments, but advising against their adoption. All State adminis- 
trative authorities involved in the question approve the amendments and the 
Barrett bill, in principle. Information from Washington is that Senators on 
the committee have recognized the justice of correcting the particular situation, 
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i. e., requiring PGE to obtain a State license for Pelton, which caused the Barrett 
bill to come into being. 

[ will submit this entire editorial for the record from the Oregonian. 

I want to call just one additional thing to the committee’s attention. 
I do not believe that the attitude of Governor Smith reflects that of 
the State of Oregon nor do I believe his attitude reflects that of his 
predecessors in office under whom the State of Oregon’s protest against 
Pelton Dam took place. 

[ think in all fairness I can bring up the fact that when Governor 
Smith, who succeeded to the governorship through the tragic and un- 
timely death of Governor Patterson—Governor Smith was a member 
of the State senate on January 27, 1953. He introduced a cosponsored 
House bill 160 which would amend the State hydroelectric law in order 
to make it easier for the Portland General Electric Co. to construct 
Pelton Dam and presumably this has been his view ever since. I sub- 
mit the Oregonian editorial to indicate that the Governor may not be 
speaking for public opinion in our State. 

Senator Anperson. What was Governor Patterson’s position on 
this? 

Senator Nevusercer. Governor Patterson’s position—certainly | 
can’t presume to speak for him—but Governor Patterson’s position as 
expressed at least through the official actions of State agencies under 
his control was to require that the Portland General Electric Co. 
satisfy State objections. It was while Governor Patterson was Gov- 
ernor, if I am not mistaken, that the State of Oregon appealed the 
Pelton Dam decision of the FPC all the way to the Supreme Court. I 
am not quite certain of the exact timing. It may have been when his 
predecessor was in office but I don’t think so because I think the Pelton 
Dam decision was argued and handed down after Mr. McKay left the 
governorship and while Governor Patterson was in office, I believe, 
that the State of Oregon sent back its legal representatives and they 
argued before the United States Supreme Court the Pelton Dam case. 

Senator Anperson. I don’t want to take an unusual amount of time, 
but could you tell us why the State of Oregon opposed the Pelton 
Dam? You said if they would meet the objections of the State of 
Oregon, Do you know what those objections were? 

Senator Nevpercer. The fish and game commissions, very briefly 
this will be given later by witnesses in favor of my amendments—the 
fish and game commissions felt that the proposals of the utility com- 
pany for fish protection and conservation and propagation were not 
adequate. 

Senator Anperson. It is your feeling that the State of Oregon 
ought to have a right under those circumstances to protect itself, 
particularly on an intrastate stream wholly within the boundaries of 
the State? 

Senator Neunercer. If the State of Oregon cannot do that, what 
is the purpose of having fish and game commissions ? 

It just seems to me if the Barrett bill has any purpose it is to prevent 
just such a situation. 

Senator Kucne.. Just for the record, Mr. Chairman, I want to read 
a paragraph or two of the testimony which Mr. Rankin gave to our 
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committee, because I think that it is relevant to this discussion. When 
he appeared here a month ago he said, in part, on page 243: 

First, I should like to make it clear that the Department of Justice does not 
construe the Pelton Dam case as causing the difficulties that are recited in the 
preamble of the bill. 


Referring to Senator Barrett’s bill. 

First the Court said very clearly there were no vested rights involved in 
passing on the question in that case. Then it proceeded to deal with the basic 
question of whether the Federal Power Commission could license a powerplant 
on a river in Oregon without the licensee being required to comply with the 
requirements of the State law before it could proceed to exercise its license. 

Still quoting: 

Since the Court pointed out that it was dealing with reserved lands of the 
United States, it held as a matter of law that there was no requirement beyond 
the requirement that Congress had provided for the Federal Power Commission 
to authorize the license. So far as the case goes, the Supreme Court has said 
many times that whatever they say applies to the matter before them and not 
beyond that. 

Stopping there, Senator, is it your position, first of all, that in any 
consideration of the substance of the Barrett bill no distinction should 
be made between lands reserved to the United States and other lands? 

Senator Nevusercer. Let me just say this, as far as considering the 
Barrett bill is concerned. I feel that there are a number of phases 
of the Barrett bill as a whole which I think need clarification in the 
Barrett bill itself. I have read a memorandum prepared by various 
staff members of the Interior Committee and I am not wholly certain 
as to how the Barrett bill does apply with respect to the situations 
involved, because 5 or 6 of the staff members of the committee have 
disagreed. I think if you will read that pamphlet which has been 
prepared you will see that. My feeling basically, Senator Kuchel, 
is that if we are to enact the Barrett bill, which would give States 
some control over their waters vis a vis the Federal Government, it 
would be highly inconsistent to leave outstanding these FPC licenses 
which precipitated this whole controversy and where the licensees 
have not satisfied State objections and State law. 

Senator Kucuex. On the facts of the matter, does the Attorney 
General speak correctly when he talks about the property before the 
Court in the Pelton Dam case constituting reserved lands of the United 
States ? 

Senator Neupercer. Yes; the lands, as I gather, where the dam 
would be built, are reserved lands of the United States 

Senator Kucuer. So the burden of your recommendations is (a) 
that no distinction should be made in the Barrett bill between reserved 
lands and those which are not reserved and (6) that the Barrett bill 
provisions should apply retroactively. 

Senator Neusercer. Yes, they should apply retroactively where the 
licenses have not yet been used to the extent that the water has been 
impounded or the actual river diversion has commenced, In other 
words, where it is possible to make these outstanding licenses satis- 
factory State law, we certainly should do so, particularly I think in 
the case of these Oregon licenses which precipitated this entire 
situation. 

Senator Kucuer. Your answer also would be “Yes” on the first 
part of my question, that in your judgment there should be no dis- 
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tinction in any legislation we pass between reserved lands and those 
which are not reserved ¢ 

Senator Neusercer. No, I have not answered that question that 
way. Ihave said that I myself—and we have not yet gone into execu- 
tive session on the Barrett bill, as I think you will recognize, to discuss 
this—I, myself, would like, just speaking for myself alone, the Barrett 
bill clarified to determine just how it applies, because I have read five 
different memorandums by staff members of the committee and legis- 
lative counsel of the Senate on the Barrett bill and there is no sub- 
stantial agreement among them as to the scope of the Barrett bill, both 
as to interstate streams, which are not at issue in my amendment, both 
as to interstate streams and as to reserved lands. So I want my own 
knowledge clarified in executive session by competent legal authority 
as to just how it does apply. These memorandums certainly disagree. 

Senator Kucuexn. At any rate, the tenor of your amendment would 
be such that lands reserved to the United States would not be treated 
differently from any other lands located within any State ¢ 

Senator Nevsercer. That is right, where the river is wholly within 
a State’s boundaries, where it is an intrastate, nonnavigable river like 
the Deschutes River in the State of Oregon. 

Senator Kucuex. Your thinking to that extent would be different 
if the stream were interstate in character or were navigable ¢ 

Senator Neuperger. It might be. Again I say we have yet to go 
into executive session to find out just how the Barrett bill applies 
there. I don’t know whether you are satisfied exactly how it does, but 
I am not enough of an authority to differentiate between these legal 
opinions that I have seen. I am referring to these situations, for 
example, in our State, where the Deschutes River is wholly within 
the State of Oregon, it is a nonnavigable river—at least in my opinion 
it is a nonnavigable river and certainly it is wholly within the State- 
and they have not yet satisfied State law. As to the wider scope of 
the Barrett bill that is not a question in my amendments in any way so 
I certainly can’t engage in any controversy or discussion with you 
about it because I just don’t have knowledge of how it applies. 

Senator Morse. Mr. Chairman, might I have the courtesy of asking 
my colleague a question for information ? 

The Cuarrman. You may have that privilege. 

Senator Morse. I am in doubt in regard to the Pelton Dam. Am I 
correct in my understanding that if the Pelton Dam is built upon re- 
served lands, it will be necessary to build some other structures else- 
where on the river that do not touch upon reserved lands but touch 
entirely upon State land, said structures being necessary for proper 
use of the Pelton Dam. 

Senator Neupercer. It is my understanding that there will be 
needed auxiliary structures which will not be on these reserved lands 
if the waters are to be controlled so the Pelton Dam can be used effec- 
tively. That is my understanding. 

Senator Morsz. Am I correct in my understanding that one of the 
State problems as far as our State agencies are concerned, is that they 
feel that because of these ancillary structures which will have to be 
built, the State necessarily has a vital interest in the Pelton structure 
itself even though it does not touch upon reserve lands but is support- 
ing structures deal with State lands. 








448 WATER RIGHTS SETTLEMENT ACT 


Senator Neusercrer. That is correct. I want to amplify that. The 
question of the senior Senator from Oregon brings out very proper in- 
formation Which I should have given. It is also my opinion from fol- 
lowing the litigation in the Supreme Court and the opinions of our 
State fish and game commissions that even if the auxiliary structures 
were not an engineering necessity, they still would feel that the basic 
Pelton Dam itself constituted a danger to the State resources and that 
there had not been satisfaction given to these State commissions that 
those dangers were obviated. 

The Cuamman. Are there any other questions of the witness? 

Senator GoLtpwater. Would the Senator give me the names of the 
five staff members who disagree on the Senate bill 863 ? 

Senator Neunercer. I did not even see the names. I read five differ- 
ent memorandums which had different legal opinions on the scope of 
how S. 863 would apply. 

Senator Gotpwarer. Mr. Chairman, not being too critical of this 
report, I think it should be proper that staff members who prepare 
reports put their names on them. We have staff members whose ideol- 
ogies are quite different from some members of this committee, and 
when the +y prepare a report I think it proper that their names go on 
them. Iam going to suggest that the committee be given the names of 
the staff members who prepared this report and the reports to which 
Senator Neuberger referred. 

The Cuarrman. I would like to say that these statements were pre- 
pared for me at my request in order to enable me to have an under- 
standing of the effect of the pending bill, S. 863. They were not pre- 
pared as an official document but merely to give me a little light on the 
subject, which was a very highly technical matter, and I needed some 
advice. 

Senator Gotpwater. I might remind the chairman that this has been 
printed as a Senate document, a document supposedly coming from 
this committee with the : approval of the committee. 

The CuarrMan. No; it is not intended to have approval of the 
committee at all. It is simply a collection of these pom which were 
raised in my mind. I wanted to have access to both sides of the 
discussion concerning the points which were being raised. 

Senator Gotpwatrer. Would you have any objection to supplying 
the names of these five men who worked on this report? 

The Cuairman. I have no objection. I don’t see the materiality 
of it. 

Senator Neupercer. It seem to me, if I may say to the Senator from 
Arizona, that the explanation at the start by the chairman is perfectly 
adequate. It says on page 1: 

In order that my colleagues may have access to the same legal information, 
analyses, and discussions that I have had available to me, I am including in 
the committee print a copy of a memorandum on Natural Resources Dissipated— 
Monopolies Created—S. 863. This memorandum was submitted by my personal 
staff and is presented on that basis with a subject index preceding the text. 

Senator Gorpwater. I might suggest to the Senator that we are 
dealing here with a very basic subject which involves two completely 
opposite points of view. I am not referring to the Senator’s amend- 
ments particularly, but to the Senate bill 863. We are dealing with 
a matter here which is not new. It has been proposed time and again 
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in the past that the Federal Government take over the water rights 
of the West. 

We who believe that that is wrong certainly should have a right 
to know who says that it is right. If the chairman wants to insist 
on not giving their names certainly I will withdraw because I don’t 
want to be at odds with my chairman, but I do think it proper when 
a document like this comes out, which is made available to the people 
of this country, not just to the members of this committee, that the 
people of this country know whose thinking this is. I would like 
to know for my own personal information. 

The Cratrman. I would like to say it was prepared in my office 
at my request and was participated in by all of the staff members of 
the committee and, in addition to that, correspondence that I had 
from the outside. I received a great many letters from people across 
the country telling me how import: int this proposed legislation would 
be, and I wanted them to have some understanding of what it meant. 
Therefore, I had this memorandum prepared. I wanted to let the 
other members of the committee have access to it if they wished to 
read it. 

Senator Warkrns. I think it would be of more help to us, Mr. Chair 
man, if we knew whether it is from the lawyers on the committee 
staff or from just a miscellaneous group, nonlawyers as well. 

Senator Neusercer. I would like to say in defense of the chairman 
that I think this is highly unfair. There was a table put in the 
Congressional Record a few days ago indicating how much each State 
would be cost allegedly if Hells Canyon Dam were constructed. I 
didn’t see any identification of the source of that table. If we are 
going to try to embarrass the chairman of this committee to put a name 
on everything, then let’s have a name on everything and not just use 
that in an attempt to embarrass him. I think that is highly unfair. 

Senator Gotpwarter. I certainly have no intention of trying to em- 
barrass my chairman. I have great respect for him. I just might 
suggest that in the past it has been customary to let the public know 
who prepares these statements. We have members on our staff who 
we know to be against the Barrett bill. I think the public should know 
if they have ps irticipated in this. I am not going to push this. 

The Crarrman. if we are to go into this deeply ‘ would like to 
have access to all of the information upon which this bill was based, 
all of the contributions that were made fete the outside with reference 
to the proposed enactment of this legislation. I would like to have 
access to everything that came before the bill was introduced. I don’t 
think I have to explain or defend my position in wanting to have 
information with reference to the effect of this legislation. 

That is all I have done, and I have no apology to make for it. 

Senator Barrerr. Mr. Chairman, are you referring to the bill that 
I introduced? You say you want to know who pro osed the bill that 
I introduced? I can fell you that right now. I don’t mind telling 
the whole world. 

The Cuarrman. All the information upon which the bill is based, as 
to whether or not it was—— 

Senator Barretr. Let me tell you this: I will give you that infor- 
mation. I thought you knew it. I have told everybody for the last 
6 months that the National Reclamation Association, their officers, 
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and their members throughout the West, who are deeply concerned 
with water problems in every Western State, proposed this legislation. 
This was introduced at their request for the purpose of reaffirming the 
water laws. 

I want to ask the witness here now, if I mare Mr. Chairman, what 
he means by the statement on page 3 that this bill alters substantially 
our whole Federal law of water resources. I would like to have him 
tell me how this bill alters substantially the Federal laws with reference 
to water resources. I thought, Mr. Chairman, and all the members of 
the Reclamation Association of the United States thought, that the 
bill was reaffirming the water law which has existed for the last 90 
years in this country. 

Senator Neuzercer. I would suggest—— 

Senator Barrerr. Just a moment. Furthermore, that the bill was 
predicated on section 8 of the Reclamation Act of 1906 which has 
worked so well for the past half century. So I think if the witness is 
going to make a statement here that this bill is altering substantially 
the water laws which have been laid down by this Congress since 1866, 
1870, 1877, and about 25 different times since then, he ought to tell us 
just how the alteration is made by this bill. 

Senator Nevupercer. Would the Senator from Wyoming read the 
sentence to which he has reference, not part of the sentence, the whole 
sentence ¢ 

Senator Barretr. Yes; I will be glad to read it all,andI will. Itis 
on page 3. I quote: 

Mr. Chairman, I can see no reason in fairness or logic, why the Congress should 
enact a far-reaching bill to alter substantially our whole Federal law of water 
resources on the basis of the Supreme Court Pelton Dam decision, and to elimi- 
nate from its coverage all of the presently outstanding FPC licenses which con- 
stitute the whole nub of the controversy. 

Senator Nevusercer. That is right. I stand by that. This bill 

Senator Barrer. Tell me how this bill that I have proposed alters 
substantially our whole Federal law of water resources. 

Senator Neusercer. You completely minimize the qualifying state- 
ment, “On the basis of the Supreme Court’s Pelton Dam decision.” 
When we are introducing a bill which will presumably reverse a de- 
cision. of the United States Supreme Court concerning Federal water 
law resources, I presume that it is reversing a situation which ltgally 
has existed until the time of enactment of the bill. 

Senator Barrett. I understood that you were quite a good writer, 
but if you want to say that the bill alters substantially the decision laid 
down by the Supreme Court in the Pelton Dam case, you could have 
said that in better English. 

Senator Neupercer. I have said on the basis of the Supreme Court’s 
Pelton Dam decision. I won’t dispute that you are a greater literary 
authority than I am, but I will just say that on the basis 

Senator Barrerr. I guess you got paid for doing it. 

Senator Nevpercer. I let you finish. May I finish, please? I just 
say that the statement “on the basis of the Supreme Court’s Pelton Dam 
decision,” comma, makes very clear what my sentence has reference to. 
You proposed a bill 











Senator Barrerr. You have a comma after “water resources” and, 
if I understand anything about the English language and the use of 
it, the first part of that sentence means exactly what I said a moment 
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ago. Iam not going to press the point. I don’t know if it means too 
much one way ortheother. I certainly resent any statement by anyone 
that I have attempted to alter substantially the Federal law, because 
all my bill does is to reaffirm the Federal law which has existed for the 
last 90 years in this country for the protection of Oregon, Wyoming, 
and every other Western State. I think the people of Oregon want it, 
too, if the correspondence I am getting from Oregon means anything. 

Senator Anperson. A moment ago you said you first said that this 
was a nonnavigable stream. Then you said that you didn’t regard it 
as a navigable stream. There is a difference bettween those two state- 
ments. I am not trying to press you but is this generally regarded as 
nonnavigable? Is there any real disagreement on that question 

Senator Neusercer, I don’t think so. I do not think there is any 
dispute. 

Senator ANpeErRsoN. It is intrastate without question. 

Senator Neusercer. Wholly within Oregon, without question. 

Senator Anperson. It probably is not navigable. There is a lot of 
water in it. 

Senator Neusercer. There is a lot of water and there are a lot of 
rapids and rocks and falls in it. 

Senator Barrerr. If the Senator will yield to me, the Pelton Dam 
decision was predicated on the basis that it was a nonnavigable stream. 

Senator Nreupercer. Within Federal reserve lands. 

Senator Anperson. I think one of the things we have to get to is 
this question of whether or not the Federal Government’s authority 
in this matter overrides the State authority when it is an intrastate 
stream and nonnavigable. 

Senator Barrerr. That is right. 

Senator Anperson. I know the things that followed the New River 
decision were based somewhat on the fact that it was a navigable 
stream and that the Government had some rights on navigable streams 
that I assumed it did not have on nonnavigable intrastate streams. 
That is the only reason I raise that question. 

Senator Kucue.. Senator, is it not true that that is where the ques- 
tion of reserved lands is highly important? Is it not true that the 
Federal Power Commission “jurisdiction in the original hearings and 
granting of the license was by reason that the lands involv ed were 
reserved to the United States. 

Senator ANperson. That doesn’t bother me at all. The interest I 
have in it is that I understood the Federal Government didn’t have 
the same control over the streams as far as the locations for dams 
might be concerned, unless it was an interstate stream and unless it was 
navigable. When you get to an intrastate stream that is nonnavigable, 
whether the land is reserved or isn’t reserved, I want to know whether 
they can take over the complete location in contradiction to the estab- 
lished State authority. 

Senator Kucuen. Senator, I think it is highly important for our 
committee to know from our legal staff on what theory did the Federal 
Power Commission grant the license originally. 

Senator Anperson. The Federal Power Commission can come in 
and testify on that or our staff can tell us. I would be happy to have 
them tell us. I am trying to say to the Senator from California that 
I had thought that the ‘authority of the Federal Government was 
pretty well established on interstate streams and navigable streams, 








452 WATER RIGHTS SETTLEMENT ACT 


but when you had a stream that was intrastate and was not navigable I 
didn’t think the power of the Federal Government went quite as far 
particularly when the State officials took a different position. 

Senator Kvucuer. What is the Senator’s understanding then as the 
basis for Federal jurisdiction in the Pelton Dam question? 

Senator Anperson. I don’t know. I haven’t taken a look at it to find 
out what it was. I am just trying to say that that is one question that | 
would like to have answered. I will say to the Senator from California 
that I think it arises in a very pleasant framework for our consideration 
because we have two Senators here who are Democrats arguing the 
position that the State was right in saying there should be reservation, 
and we have a Republic an governor app: arently initiating the appeal 
to the Supreme Court, also affirming the rights of the States, sO we 
might be able to divorce this one from the ‘political issues which so 
frequently come in these controversies. 

I am anxious to know what you say also. Would you agree, Senator 
Neuberger, with that part of the Supreme Court decision which dealt 
with the question of the fish rights? I am trying to find out what we 
should cover in this hearing. “Do you desire that we should go into 
that? The Supreme Court ‘said, “The extent to which access to exist- 
ing spawning grounds of anadromous fish is cut off by the power 
dam We don’t have any kind of fish in my State, so these words 
are strange fo me. 

Senator Neupercer. “Anadromous” means they migrate upstream 
andspawn. They are migratory fish. 

Senator Anprrson. The only fish we get occasionally is some people 
from the East putting money in an oil well. 





Other facilities on private property to be acquired are to be constructed and 
maintained on terms approved by the Commission and designed to develop an 
equal or greater fish population. 

Ts there any controversy in Oregon as to whether or not these addi- 
tional facilities would dev elop an equal or greater fish population ? 

Senator Neusercer. The State fish and game commissions did not 
feel that the power companies’ proposal for preservation and propaga- 
tion of the fish runs were adequate or sufficient. Out of this arose the 
entire State objection. 

Senator Anperson. That is what I thought. I thought the State of 
Oregon objected to the plans approved by the Federal Power Com- 
mission, saying they were not adequate. 

Senator Neusercer. That is right. 

Senator Anperson. Whose responsibility is it to decide whether 
conservation plans are adequate? Is that not generally the respon- 
sibility of the conservation commission within the respective State? 

Senator Nevsercer. I would certainly think the Oregon State Fish 
Commission, for example, was a more proper source of determining 
the fate of fish runs than the Federal Power Commission. 

Senator Anprerson. That is one reason which attracted me to the 
Barrett bill originally when it was under consideration. In some of 
these things it is pretty well established that the States have certain 
rights and it would seem to me that conservation of fish is one of 


them. It doesn’t seem to me that the States have a right to go in on 
an interstate stream which is navigable for a great distance of its 
length and interpose its objections to the construction of a dam arbi- 
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trarily, but I do think that we have a much different situation where 
we have a nonnavigable intrastate stream where the basis of the 
controversy is the feeling of the people and the electd officials of that 
State that the plans for the safeguarding of the wildlife resources, 
including fish, are not adequate. 

Senator Nevsercer. That is why the State of Oregon appealed the 
Pelton Dam decision of the FPC all the way to the United States 
Supreme Court. ; 

Senator Martone. Mr. Chairman, I am trying to understand just 
what the controversy is about this morning. I am sorry I didn’t hear 
the opening statement. In reading part II on page 8 which I have 
just hastily gone over, some of it is a little strange tome. For example, 
under No. V at the bottom of the page it says: 
destruction of western livestock industry as it exists today will be brought about 
if S. 863 becomes law. 

[ am probably in the driest State in the West and we have a stock 
watering act. As a matter of fact, if it doesn’t become law there is a 
chance that the livestoc k industry might be injured because we have 
the case now that the Navy in Hawthorne refused to apply for any 
water right for the use of water. In that case it doesn’t really matter 
very much because they purchased the water rights and I think they 
are pretty well set out. But if the policy were followed through they 
might take any waterhole, any watering place, that they wanted to 
take without any filing with the State. 

As a matter of fact, in order legally to water your livestock at a 
watering place in Nevada you have to have a stock watering right 
filed under State law. 

I don’t understand that provision. If anyone does I would like 
to have an explanation of it because I am just trying to understand 
how anyone could be opposed to the general theory that in semiarid 
or arid areas of the United States the State’s appropriation is final 
in a State adjudication because really there is no way of financing 
any kind of an irrigation project or improvements on a stream or : 
water system, unless it can be said that the water rights are behind 
the bond issue and they certainly cannot be behind the bond issue 
if anyone, ineluding the United States Government, can come in and 
use Water in any amount without filing or without being responsible to 
anyone. 

I don’t know who wrote it or who understands it, but I certainly 
would like to have an explanation of it. 

The Cuarman. There will be witnesses appearing here who have 
requested the right to appear and testify before this committee, and 
there will be a great many witnesses come here to diseuss these 
matters, I amsure that you will have full opportunity. 

Senator Matone. Then we are just starting here. 

Senator Anprerson. The Neuberger amendment would not really 
deal with this question. : 

Senator Nevpercer. It has nothing to do with this. 

Senator Anperson. I would rather he would explain it to you, but 
I think he is trying to say that the Federal Power Commission licenses 
shall be held in abeyance or at least temporarily canceled in case S: 
863 is passed. Then they would have to go back to the State of 
Oregon on what they regard to be purely an Oregon matter and 
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make their application conform to what the fish and game people 
of Oregon think is necessary in order to protect the fish of that State. 

Senator Martone. Mr. Chairman, I am very glad to have that ex- 
planation. It seems to me that we could get mixed up in details to the 
point where we lose sight of the subject entirely. When a statement is 
made with no modification that “destruction of western livestock in- 
dustry as it exists today will be brought about if S. 863 becomes law,” 
it is my earnest opinion, Mr. Chairman, that that would preserve the 
livestock industry. This is only one point of this whole controversy. 

Senator Nrvupercer. I would like to say this is not a detail to our 
State. This is a very important thing. This is the entire litigation 
which resulted and precipitated this situation. I am not going to take 
the time but, for example, I have here statements of the Oregon State 
Game and Fish Commissions, to which Senator Anderson referred, 
announcing through the spring of this year that, for example: 

Plans for fish protective facilities submitted March 23 by Portland Genera! 
Electric Co. to fish raising agencies have not been approved by us. 

In other words, here is a license where State agencies are not being 
satisfied. There is a license still outstanding. It is lie license which 

recipitated this controversy. If we pass S. 863, all I am asking 
is that the terms and provisions of S. 863 apply to a license such as 
the Belton license which precipitated the entire situation. 

Senator Marone. I didn’t intend to say that anything that you 

yropose is a detail to your State. I am saying we could get mixed up 
in technicalities and objections and lose sight of the principle we are 
trying to cause the Government to recognize. The Government has 
recognized it for almost a century. I have been dealing with it now 
for nearly 40 years as State engineer of Nevada and in private engi- 
neering and in other ways, and every time we get a new ‘dleshateteation 
someone comes in with a lot of new ideas and looks at a map and 
the Government can control all the water sources. 

I don’t remember now the name of the Secretary of the Interior, 
who weighed about 300 pounds, who said that after these dams were 
paid for out there, after the water users had repaid the cost the 
Government was going to make a lot of money charging for the power. 
We got rid of him, but every 4 or 5 years or every term or so, we get a 
new crop of people that we have to educate. I thought this bill was 
for that purpose, and I still think it is if we can stay with the principle. 
I do not say, Senator Neuberger, that our amendments are iesitting 
from the principle, but I do want to make the point that it is the 
ar we are trying to establish. We are not trying to hurt any- 

y, including Uncle Sam. We are trying to get him to live with 
us out there. 

The Cuarrman. The hearing this morning is on the Neuberger 
amendment. Now I would like to confine dovhdning to that amend- 
ment. Wecan't go over the whole area. 

Senator Maron. Is this the start of hearings which may last 2 or 3 
weeks ? 

The Cuatrman. They will last as long as necessary to understand 
the effectiveness of the amendments. 

Senator Matone. We may have some witnesses come from Nevada, 
in that case. 
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Senator Anperson. May I say, Senator Malone, that the subcom- 
mittee of which I am chairman had some hearings on the Barrett bill, 
and when we had finished with that Senator Neuberger proposed his 
amendment. Some people in Portland felt they had a right to be 
heard on the Neuberger amendment which was new material. 

The chairman of the full committee very courteously asked me if I 
thought I should conduct those hearings or if they should be con- 
ducted by the full committee. I felt, in view of the fact that this 
question is of substantial importance, the chairman himself should 
conduct them with the full committee. I would very much like to hear 
the witness from Portland and see what he has to say about the con- 
troversy between the State authority or conservation and why he 
ignores the State authority, why he says the State has no power in 
this matter. That would be of interest to me. 

Senator Barretr. Will the Senator yield to me? I agree also that 
this is the proper procedure for the chairman to call the session today 
to entertain Senator Neuberger’s amendment. I quite agree that we 
ought to hear the witnesses who came down from Oregon who, as I 
understand, are here in the room today and want to be heard. 

Senator Kucuex. If I may ask one more question, Mr. Chairman. 

Senator, this is a technical subject. I understand, I think, from what 
you say, the reason which prompts you to urge amendment of the 
Barrett bill, which in effect would upset or avoid the implications of 
the Pelton Dam decision. I understand that that is the reason for the 
hearings pro and con today. 

However, your amendment does provide that all licenses issued by 
the Federal Power Commission for the construction of any project 
works would be suspended where they would impound or divert 
or interrupt the flow of any water, including navigable and nonnavi- 
gable and interstate and intrastate. So actually, the tenor of your 
amendment, is it not true, goes far beyond the implications of the 
Pelton Dam decision ? 

Senator Neupercer. The implications of my amendment are simply 
that there is confusion over the legal terms of the Barrett bill. I will 
admit that there is some disagreement. 

Senator Kucuen. We had a long executive committee hearing on 
that. 

Senator Anperson. Only in the minds of the lawyers. Those of us 
who are not lawyers are not puzzled by these legal questions. 

Senator Kucuet. I will move your admission to the Supreme Court 
any Monday morning. 

Senator Neupercer. I want to hurry as much as I can because there 
are people here from a long way off. This doesn’t revoke the licenses. 
It weeely suspends them until they satisfy the various State agency 
organizations. I tried to make it as broad as possible so we could get 
all these licenses still outstanding which are in defiance of State law 
or in defiance of State agencies and include all possible within the 
scope of a somewhat, to me, confusing bill. 

Senator Kucner. You favor, then, is it not true, the suspension of 
all licenses issued by the Federal Power Commission, no matter on 
what kind of a stream, intrastate, interstate, navigable, nonnavigable? . 

Senator Neusercer. Of such licenses which are not in conformance 
with State law or have not satisfied State objections and which have 
not yet been used to impound or divert waters. 
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Senator Kucuen. To that extent we deal in your amendment with a 
field considerably larger than the Pelton Dam decision. 

Senator Neupercer. If you feel that there are other licenses which 
are in that particular category. I don’t know. 

Senator Kucuet. I read the language of your proposed amendment 
and then I attempt to distinguish the Pelton Dam decision which 
operated on a nonnavigable intrastate stream which was Federal 
in scope only to the extent, said the Supreme Court, that reserved 
lands were present. 

Senator Neunercer. My amendment is so drawn that a bill which 
has not yet been discussed in executive session, which has not yet been 
agreed upon by the committee as to how large its scope is or how 
narrow its scope is, that it will suspend, not revoke but suspend, FPC 
licenses where the diversion or impoundment has not taken place and 
where State law and State agencies have not been satisfied. 

Senator Kucuen. But does it not go a step further and provide that 
suspension shall be permanent unless the States which may have objec- 
tions remove those objections? 

Senator Nxusercer. Of course. It applies the terms of the Barrett 
bill. 

Senator Anperson. Couldn’t you turn it around and say it will be 
permanent unless the people who are asking for the dam bring them- 
selves into conformity with what the people of that State think is 
necessary. 

Senator Kucnen. Yes. 

Senator Anperson. That is one of the things which has attracted 
me. May I read 3 or 4 lines out of the Pelton Dam case? 

In the first Iowa ¢ase we sustained the authority of the Commission to license 
a powerplant to use navigable waters of the United States located in Iowa. 
Here, without finding that the waters are navigable, the Commission has issued 
a comparable license for a powerplant to use waters on land constituting reserva- 
tions of the United States located in Oregon. 

That is why this reservation question which the Senator from Cali- 
fornia brought up is tremendously important. Are there three things 
that make the Federal Government paramount in this field ? 

Is one of them the fact that it is navigable? Is another one the fact 
that it is interstate? And is a third the fact that one end of the dam 
hooks into a reservation ¢ 

Senator Kucuen. That is, of course, the area which this committee 
in executive session must make some decisions on a policy basis. The 
only thing I say, Senator, is that the Pelton Dam decision points up 
only one part of the area that we are going to have to operate in. 

Senator Anprerson. I think I would agree to that. 

Senator Neupercer. I want to point this out to you, Senator Kuchel. 
I would have proposed this amendment far earlier, but I regret to say 
I did not think of it. When first there was an announcement in the 
paper that the Barrett bill was going to be before the committee in 
executive session, if not for final decision, at least for discussion, peo- 
ple began to write me in my State to the effect, “If you are going to 
lock the barn door, why drive our horses out of the barn before you 
do it?” : 

Senator Anperson. I think the Senator from Oregon has done a 
useful thing in bringing it up now. I would have thought it terrible 
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if he had offered it on the floor of the Senate without a chance for 
this committee to hear it. 

Senator Nevsercer. I think the chairman is to be commended for 
giving them who are opposed to it and in favor of my amendment the 
opportunity to come here. 

Senator Anperson. So do I. 

Senator Gotpwarter. I should like to ask the Senator another ques- 
tion which has not been brought up, Mr. Chairman. 

How would this affect, for example, a permit to construct the dam 
at Hells Canyon ? 

Senator Neupercer. It would affect the permit to construct the dam 
at Hells Canyon only in this way: If the Idaho Power Co. has not 
satisfied the laws or the governments of the States of Oregon and 
Idaho, their license would be suspended until they had satisfied those 
particular objections, if indeed there are any objections, and obtain 
the necessary approval. 

Senator AnpERsoN. I conducted those hearings and IT don’t recall 
that in the hearings on the Hells Canyon Dam there was any repre- 
sentation that the Idaho Power Co. had not fully complied with the 
laws of the State of Idaho. Iam not sure about the Oregon part of it. 

Senator Neusercer. I think it was even presented to us as a sort of 
“local” project. 

Senator Anperson. I think we ought to ask the staff about it, but 
I don’t believe that the Hells Canyon Dam would be caught by this 
because I think they have satisfied the people of the Sts ite of Ydaho. 
That is subject to correction. 

Senator Warxins. How do you get away from the language of the 
amendment ? 

Senator Nevprrcer. All they have to do is satisfy the laws of the 
State. 

Senator Gotpwarter. In your amendment you don’t specifically say 
that. 

Senator Nevpercer. What do you mean I don’t specifically say it? 

Senator Gotpwater. The laws of the State. 

Senator Neusercer. They have to conform to the Barrett. bill. 
That is all it provides, that licenses still outstanding which have not 
been used for impoundment or any diversion must conform to the 
terms of the Barrett bill. So I don’t see how you can say that the 
Barrett bill shall apply in the future but not today. All it does is 
apply the terms of the Barrett bill to licenses still unused. It doesn’t 
revoke licenses, Barry, or do away with them. It just requires con- 
formance with State law or State license. 

Senator Barrerr. Will the Senator yield tome? I don’t think you 
have stated it exactly right. The Barrett bill will apply to licenses 
issued in the future, as against licenses issued today, but not as against 
licenses issued in the past. Your amendment is retroactive and goes 
back. The Barrett bill applies to everything from now on out. 

Senator Neusercer. Are you willing, Senator, to go on record here 
and say that you think the Barrett bill is fine for licenses issued in the 
future, but licenses that are in existence today which have not been 
used for impoundment or diversion and which are in defiance of the 
State law or State agencies or State licenses, you are willing to allow 
those to stand ? 
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Senator Barrerr. 1am saying this: That I have an open mind on the 
subject, but I think that there are certain constitutional questions and 
there is such a thing as an ex post facto rule of law in this country and 
there are some things you can’t do. What I am attempting to do is to 
protect the Western States so from now on out there will be no more 
decisions like the Pelton Dam case. I don’t know what can be done 
in the Pelton Dam case, if anything. 

Senator Anprrson. I said I didn't recall any reference to the States 
in the Hells Canyon situation. I still don’t recall any. I said as far 
as Idaho is concerned. My attention has been called to a clipping with 
reference to Oregon where the Attorney General of Oregon has said 
that the Idaho Power Co. ought to have a license from Oregon before 
it proceeds and submit itself to the Oregon jurisdiction in the matter. 
The Idaho Power Co. doesn’t think it needs anything from the State of 
Oregon. Whether this would apply under those circumstances I have 
no way of knowing. 

The Cuarrman. It seems to me, gentlemen, that these matters could 
be better handled in an executive meeting. The meeting this morning 
was called to hear witnesses. We have a score of witnesses here to 
testify and I would like to proceed and carry on the hearing and have 
these other matters discussed in an executive session. 

Is there any other question to be propounded to the witness? 

Senator Nevusercer. Thank you very much, Mr. Chairman. I ap- 
prec ate the gpportunity to be heard. 

The Cuatrman. The Portland Electric Co. has three witnesses here. 
Thomas W. Deizell, chairman, Clarence D. Phillips, general counsel, 
Brig. Gen. O. E. Walsh, vice president. Are these witnesses present ? 

Mr. Delzell, will you give your full name, the official position you 
hold, and any other information you wish for the record. 


STATEMENTS OF THOMAS W. DELZELL, CHAIRMAN OF THE BOARD 
AND CHIEF EXECUTIVE OFFICER; 0. E. WALSH, VICE PRESIDENT ; 
AND CLARENCE D. PHILLIPS, GENERAL COUNSEL, PORTLAND 
GENERAL ELECTRIC CO. 


Mr. Devzeui. Mr. Chairman and gentlemen of the committee, my 
name is Thomas W. Delzell. I am chairman of the board and chief 
executive officer of the Portland General Electric Co. with headquar- 
ters in Portland, Oreg. 

I understand, Mr. Chairman, from advices from your staff that you 
would appreciate it, I believe, if these statements could be paraphrased 
or briefed. I can do it either way. 

The Cuamman. You may file the full statement if you wish. 

(Mr. Delzell’s prepared statement follows :) 


STATEMENT OF THOMAS W. DELZELL, CHAIRMAN OF THE BOARD AND CHIEF 
EXECUTIVE OFFICER, PORTLAND GENERAL ELEctTRIC Co. 


My name is Thomas W. Delzell, and I am chairman of the board and chief 
executive officer of the Portland General Electric Co., an Oregon corporation with 
headquarters at Portland, Oreg. I appear on behalf of that company, in oppo- 
sition to the inclusion in S. 863 of the so-called Senator Neuberger amendment 
to such bill, being the addition of section 11, which in effect provides for the 
suspension of any construction on a project under a Federal Power Commission 
license, unless as of the date of enactment of this act the licensee has secured 
a corresponding license from the State in which the project is situated; or in the 
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absence of a State license a clear showing that the licensee has acquired rights 
to the use of unappropriated navigable and nonnavigable ground and surface 
waters in conformity with said State's laws and procedures relating to the control, 
appropriations, use, or distribution of such waters, unless as of the date of 
enactment the licensee shall have carried on construction work to a stage of 
completion which effects the impounding, diversion, or interruption of the said 
waters in question. The amendment further provides that the suspension may 
be lifted whenever the Federal Power Commission shall have made a deter- 
mination that all requirements of the act have been complied with. 


PGE serves an important arca 

Portland General Electric Co. serves a heavily populated area in the lower or 
northerly Willamette Valley, and along the Columbia River northerly from Port- 
land. In addition to a large rural area, it serves Portland, Salem, the State capi- 
tal, and 42 other incorporated communities. It serves in excess of 230,000 cus- 
tomers who in turn represent over 40 percent of Oregon’s population. It is not only 
Oregon’s pioneer electric utility, having first commenced electric service back in 
1889, but is the largest operating within the State. 

Oregon, as you know, is among the fastest growing States in the Union; and 
much of its population growth has been focused in my company’s service area. 
‘Fhis is reflected by the growth in powerloads, which has risen from 62,600 kilo- 
watts in 1920 to an annual peak load in excess of 740,000 kilowatts in 1955. This 
growth is equivalent to 7.3 percent annually since 1920. By 1967-68 we expect 
our peak load to increase to about 1,671,000 kilowatts. Presently the company 
has 222,125 kilowatts of installed generating capacity, which includes 94,000 
kilowatts of steam capacity which, in turn, is used primarily for peaking and 
standby service. In order to supplement these relatively small power resources, 
the company purchases its power requirements over and above its own generating 
capability from surplus power and energy available from other utilities, princi- 
pally the Bonneville Power Administration system of the Federal Government. 
Federal power supply a “disappearing resource” 

This surplus from the Federal Government, however, is a dwindling and ulti- 
mately a disappearing resource. Load growth of the public agencies served by 
the Federal system will, due to the operation of the public body preference 
clause, absorb more and more of the surplus capacity: and it is estimated by 
the Bonneville Power Administration that its power available to this company 
and other private utilities will be subject to recall in 1960-61 and will be reduced 
to zero by 1965-66. The company, therefore, has a major challenge in securing 
new sources of power to take care of load growth and to replace the present 
supplies, which will be withdrawn, if it is to meet its public utility responsibili- 
ties. 

At the outset let me make two points clear. The first is that I will of necessity 
touch upon some legal aspects of this amendment, even though as a layman I 
recognize my limitations in that regard. The second is that as an Oregon 
citizen with over 36 years’ experience in the field of water-resource development, 
both as an employee and official of utility companies and as a public orficial, I 
believe that Senator Neuberger’s amendment should be rejected. It is wrong 
from the standpoint of law and equity, and when its full implications are under- 
stood, it will be realized that it would set a new low in Government morality, 
should it be enacted into law. 

Laws must be tested by what can be done under them, not what the sponsors 
hope may be done. Similarly, the effect of laws is tested by considering their 
impact in the legal and whole economic structure. 


Water Power Act a step forward 


The Congress adopted the Federal Water Power Act in 1920 as a step forward 
in the development of the Nation’s long-idle waterpower resources under a pro- 
gram that would promote comprehensive development. Development prior to 
1920 had been piecemeal and the approach restrictive and negative. Adoption 
of the Federal Power Act was the result of a nationwide effort that dated back 
at least to the administration of Theodore Roosevelt. It had the enthusiastic 
support of many conservationists, including Gifford Pinchot. As stated, it was 
enacted in 1920 under the administration of former President Woodrow Wilson 
and had the support in the Senate of the late great Charles L. McNary, of Oregon. 

The proposed amendment, although it does not mention Pelton Dam, is intended 
to suspend the Pelton Dam license of my company, and if approved by the Con- 
gress would put the Congress in the position of exercising a veto power over the 
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considered decision of the Federal Power Commission, a quasi-judicial body 
that was set up in the first instance as an agency of the Congress. Congress es- 
tablished this agency in recognition of the fact that only by the creation of a 
Commission staff, with adequate expert personnel, could proper decisions be 
reached based upon extensive hearings and examination covering all phases of 
the highly complicated technical problems. The Congress established in detail 
the standards covering the action of this Commission and provided for appeal 
from Commission decisions to the courts. It appears to me that assumption of 
power by the Congress at this time to reverse, repeal, or suspend Commission 
decisions is an invasion by the Congress of the functions of the judiciary. The 
Congress, I am advised, may properly amend or repeal the acts creating the Com- 
missions: but there is a grave constitutional doubt that it has the power to de- 
stroy rights created by the Commission under then-existing law. 

Amendment would stagnate development 

Furthermore, to exercise a retroactive veto, which, in effect, the Neuberger 
amendment does, as I will clarify in a moment, would almost certainly lead to 
complete stagnation of any further development of national resources based upon 
Federal permits or licenses. Such action by the Congress would bring into ques- 
tion the continuing validity of any permit or license now outstanding and issued 
by any Federal or administrative agency. It should be apparent that if the Con- 
gress sets this precedent, the financing or refinancing of facilities pursuant to a 
Federal permit or license would be most difficult and quite probably impossible. 
Passage of the Neuberger amendment would be a long step toward complete chaos 
throughout the United States in all of the varied activities dependent upon 
Federal permits or licenses. 

It is the retroactive effect of the Neuberger amendment that makes it wrong in 
equity and morals. With the stated objectives of S. 863 as described by Senator 
Barrett, this witness has no quarrel. In his telegram to me of June 13 they are 
stated as (1) to recognize the rights of the States to control the uses of waters 
within their borders; (2) to protect present and future appropriators in their 
rights to water; and (3) to recognize that rights to uses of water are property 
rights. The Senator seeks to obtain his goals in a prospective, rather than 2 
retroactive legislative manner. 

Permanent cancellation probable 

By contrast, Senator Neuberger’s amendment is retroactive in its application, 
und by his own statement in the Congressional Record of June 11, 1956, is directed 
at the suspension of this company’s Pelton Dam license. This proposed amend- 
ment to S. 863 accordingly proposes indirectly to do with 8. 3250, introduced by 
him and Senator Morse, would do directly; although the latter bill was more 
candid and specific in its objective of revoking the Pelton Dam license. Inci- 
dentally, this bill, 8S. 3250, when introduced was referred to the Senate Committee 
on Interstate and Foreign Commerce and has been pending before it for several 
months. To a layman such as myself, it raises the question of the propriety of 
a similar bill, seeking the same objective, being before your committee at this late 
date. 

The Senator’s amendment is not in truth and in fact an amendment to suspend 
construction until a State license can be obtained, but rather an amendment de- 
signed to cancel the project by invalidating the Federal Power Commission license. 
This Federal Power Commission license, as well as the defense certificate, would 
be invalidated because of the inevitable delays incident to again attempting to 
secure at this time a State license. The Federal Power Commission license was 
originally granted December 21, 1951. 


State not PGE staried suit 


In April 1952, while this company was in the process of endeavoring to secure 
a State license by satisfying the objections of fish and game commissions of 
Oregon, the latter two commissions in the name of the State of Oregon instituted 
legal proceedings in fhe Ninth Circuit Court of Appeals in San Francisco, chal- 
lenging the authority of the Federal Power Commission to issue a license for the 
construction of the Pelton Dam. Thereafter the Circuit Court of Appeals, in a 
two-to-one decision, ruled in favor of the State. The Federal Power Commission 
appealed the case to the Supreme Court of the United States which, in a seven- 
to-one decision of June 6, 1955, ruled that the Federal Power Commission license 
was not only valid but, in view of the ownership of the reserved power site lands 
by the United States, the authority to license was exclusively within the Fed- 
eral Power Commission’s jurisdiction. Under the terms of the license the com- 
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pany was bound to secure the consent of the Confederated Tribes of Wari 
Springs Indian Reservation, to abut the main dam, the reregulating dam and the 
reservoir upon their properties. This consent was given by such Indians on 
December 10, 1955, the formal contract being signed on December 22, 1955; and 
after official approval by the Indian Service officials, it was approved by the 
Secretary of the Interior on February 7, 1956. 

Under the laws of Oregon, there is a statutary delay of 6 months between the 
filing of an application for a license and the time that either a preliminary per- 
mit or license may be issued. After taking into account the tolling of the statutes 
while the matter was in litigation, we were obliged under our Federal Power 
Commission license to commence work on the project before April 1, 1956. Accord 
ingly, an application for a State license, which had been deemed to be unnecessary 
by the Supreme Court of the United States, would have brought about a violation 
of our Federal Power Commission license and would have been tantamount to 
abandonment of the project. 

Oregon law untested 

The same situation would be true today, only even more compounded. This 
is beeause the 1955 Oregon legislature, in part due to the frustrating delays and 
weaknesses in State law made clear in the Pelton application to the State, enacted 
» Water Resources Act which became effective in August 1955, and under which 
the governor has appointed a water resources hoard. This board, in addition 
to its other duties, is an appellate body designed to resolve conflicts of juris 
diction between the fish and game commissions and the Hydroelectric Commission 
of Oregon in the public interest and after weighing all relative water uses and 
values. The Water Resources Act, however, has never been tested in the 
courts, and to my knowledge the water resources board has not as yet assumed 
jurisdiction over any cases. So, in addition to the 6 month’s delay or longer 
just mentioned, no one who is familiar with the controversy is naive enough 
to believe that some dedicated opponent to the Pelton Dam would not test out the 
Water Resources Act in the courts, which would bring about a further delay 
of several years. 

These inevitable delays might result in the loss of the Federal Power license 
and would, in any event, mean the loss of substantial economies in the project 
that could affect its feasibility. I refer to favorable financial arrangements, 
contracts, and purchase order commitments, which have served to reduce the 
project’s estimated costs by several millions of dollars, and which would be 
lost through delays. 

Oregon dependent on hydropower 

To the extent that the amendment is intended to suspend and, in reality, stop 
further construction of the Pelton Dam, such is not in the best interests of Oregon, 
the Warm Springs Indians, nor the Pacific Northwest, which is served by an 
interconnected power pool consisting of the private and municipal systems and 
those of the Federal Government. Oregon has neither coal, nor oil, nor natural 
vas—although the latter is scheduled to come into the area this year. Oregon 
and the other States in the Northwest, therefore, must rely upon falling water 
hydroelectric power—as their basic source of energy to take care of their current 
needs and to accommodate the growth which is coming. 

Oregon is less favorably situated in respect to power sites than is its sister 
State of Washington. It is less favorably situated also in respect to the avail 
ability of power from the Federal system because of the preference and priority 
provisions of the Bonneville project and related acts that govern the sale of such 
Federal power. These preference and priority provisions give a first call on 
the Federal power to the municipal agencies and cooperatives. most of which 
are situated in the westerly half of the State of Washington. In Oregon, 6 ont 
of 7 persons are served by the State-regulated private utilities in spite of 
over 60 elections in the past 20 years or so. In Washington, 3 out of 5 are 
served by the municipal utilities and cooperatives. The Portland General Elec 
tric Co. is in the paradoxical situation of having been the first important cus- 
tomer of Bonneville Power Administration, and for many years and presently 
its largest private utility customer. and yet its customers face the withdrawal! 
of 80 percent of their power supply by the early 1960's. 

PCE supporter of Federal dams 

The management of this company believes in and has consistently supported 
private enterprise in the field of resource development, but has also supported 
the construction of large Federal multipurpose projects in years past where they 
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appeared to be too costly for the private companies as then constituted. The 
company has also supported the municipal utilities in their efforts to construct 
additional power projects that would tend to satisfy their needs and fit in with 
an overall integrated development for the Pacific Northwest area. 

The company, particularly in recent years, has added additional capacity to 
its own system whenever and wherever it could, and is presently collaborating 
with three other utilities in efforts to construct two large projects on the Snake 
River, which would generate in excess of 1,200,000 kilowatts. The company 
has been a leader in the efforts to expedite construction of the Federal John 
Day project by proposing with other local interests, public or private, to advance 
(o the United States nearly 90 percent of the total cost of the project. 

As previously stated, our present installed capacity is 222,125 kilowatts. 
Under adverse water conditions and minimum stream, this is reduced to only 
128,000 kilowatts. Our present peak demand is over 740,000 kilowatts. We 
estimate that by 1960-61 we will have a load of 1,026,000 kilowatts and by 
1967-68, when the Federal power will be presumably completely withdrawn, a 
peak load of 1,671,000 kilowatts. Thus, to replace the disappearing Federal 
power and to take care of load growth, the company must find a power source 
equivalent to 898,000 kilowatts by 1960-61, which will increase to 1,543,000 bs 
1967-68 if we are to be in balance and satisfy the requirements of our customers. 
Pelton only project with go-ahead 

The Pelton power project with installed capacity of 108,000 kilowatts and 
a capability of 120,000 kilowatts will be a valuable addition to the company’s 
resources in satisfying these deficiencies. The company is taking all possible 
steps to secure additional sources of power. These include a purchase power 
arrangements for part of the output of the Priest Rapids and Wanapun projects 
of the Grant County, Washington Public Utility District, one-fourth of the out- 
put of the previously mentioned Snake River projects, additional PGE plants 
on the Clackamas River and a portion of the output of the John Day Federal 
project. With the exception of the Priest Rapids project, which still must 
he financed and built, the Pelton project is the only one with a clear go-ahead. 

The Pelton project will be the largest non-Federal project in Oregon and have 
virtually the same output capacity as the two Federal control projects in 
the Willamette Valley known as Detroit and Lookout Point. 

Indians will benefit 


The Pelton project is of value to the Warm Springs Indians because of the 
annual compensation that will be paid to them, as well as the power which 
will he made available to them. In addition to nominal payments being made 
during the period of construction, the Indians will receive approximately $90,000 
per year upon completion of the Pelton project, which could be increased to 
approximately $250,000 if and when a second project known as Round Butte 
should be built upstream from Pelton. The Indians also have the prior right and 
option to purchase up to 4,000 kilowatts of power from Pelton and up to 10,000 
kilowatts from Pelton and Round Butte at the company’s lowest applicable 
tariff and with a proviso that the power would be delivered at a mutually agree- 
able point, and the further proviso that the company will not distribute or sell 
power on the reservation. Except for a nominal amount of timber and misce!l- 
Janeous farm and grazing lands, the Indians are not blessed with an abun- 
dance of natural wealth or resources, and these payments will be of great 
valne to the approximate 1,250 members of the tribe. 

Project strategically located 


The Pelton project will be a valuable addition to the Northwest power pool 
due to its strategic location in the transmission network and in an area which 
has no substantial generation presently. It will stabilize the power supply for 
central Oregon which, like the Indians, has a first call on its output. The 
power pool engineers are counting on its completion on schedule to alleviate a 
regionwide shortage which can occur in the early 1960's. 

This witness reiterates that he is not opposed to the basic objectives of S. 863 
by Senator Barrett, but is only opposed to the adoption of an amendment on a 
retroactive basis. Certainly this witness, and the other directors of the com- 
pany whom he represents, are not opposed to the theory of States rights—quite 
the contrary. This is perhaps particularly true of me since, by reason of heredity 
and conviction, I have been a lifelong Jeffersonian Democrat. We have a deep 
and abiding faith in Oregon and its institutions, and recognize our responsibili- 
ties as good citizens to obey its laws. We further recognize that, as directors, 
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we are simply trustees for thousands of security holders, and in dealing with 
other people’s money—in a fiduciary capacity—must, as a matter of good busi- 
ness sense and good morals, expend this money in a lawful manner. We believe 
that we are doing so on the Pelton project. The Supreme Court decision of June 
1955 asserted that under the property clause of the Constitution, the Federal 
Power Commission license was in all respects valid and exclusive. We have 
acted in good faith and believe that the constitutional law of these United States 
must, of necessity, be the law of Oregon as well as of very other State in the 
United States. Accordingly, if we are following that law, it has been and is 
impossible for us to see how we could be breaking any Oregon law. Where the 
situation is differnt with respect to Federal ownership and reserved power sites, 
we of course are applying for State of Oregon licenses and have secured 1 in the 
recent past and have applications for 2 others pending. 

PGE caught in conflict of jurisdiction 

It is my opinion that never in the history of Oregon has an applicant made 
more strenuous efforts to acquire a State license than did PGE in respect to 
the Pelton project. Believing that Oregon had concurrent jurisdiction with 
the United States, we first applied to the Hydroelectric Commission of Oregon 
January 20, 1949, and thereafter on May 23, 1949, filed an application with the 
Federal Power Commission. It developed, however, that under the Oregon 
attorney general’s opinion the hydroelectric commission could not act on the 
merits of this application but was subject to the veto of the fish commission, to 
which an application also had to be made. Thus the fish commission and pos- 
sibly the game commission had a veto over the Hydroelectric Commission of Ore- 
gon. No hearings were ever held by either the fish or game commissions, and 
they vetoed any affirmative action on the merits by the hydroelectric commission 
which, accordingly, dismissed our application without the right of appeal on 
July 11, 1952. The chronological history of these applications, revised applica- 
tions, and applications for reconsiderations and related matters from 1949 
through 1952 comprises 13 pages and is too long to recount here, except for a 
few highlights which follow. 

The record shows that first the legislature, in 1949, refused by a vote of 41 to 18 
to set aside the Deschutes as a fish sanctuary, and next defeated a resolution 
which would have delayed construction of Pelton Dam. The prior history shows 
that the late Charles Stricklin, State engineer and secretary of the hydroelectric 
commission in the 1939-40 Oregon Blue Book, described the Deschutes as offering 
more power potential than any other stream in the State because of its steep 
gradient and well sustained summer flow, and these statements were expanded 
and reiterated in the 1941-42 Blue Book in pointing out the part that Oregon’s 
rivers could play in national defense. A long series of joint Federal and State 
studies, commencing back in 1913, discussed the desirability of developing the 
lower Deschutes River for power and the upper river for irrigation, with no 
word of protest from any State agency or responsible citizen in Oregon. It was 
not until the years subsequent to 1949 that any opposition arose to the develop- 
ment of the Deschutes River. 

The corollary to States rights is manifestly State responsibility; and it is 
stronge indeed to me that the sponsor of this amendment now suggests suspend- 
ing construction of the Pelton project pending a State license when he, among 
others, opposed legislation suggested in the 1953 session of the Oregon Legis- 
lature that would have given the Hydroelectric Commission of Oregon the 
authority which it lacked and needed to be a responsible body; namely, the 
authority at the State level to be a counterpart of the Federal Power Com- 
mission and to consider applications upon their merits and to reject, approve, 
or modify the same in the public interest, depending upon the testimony and 
facts developed in public hearings. 
1mendment would cause confusion 

The scope and purpose of the Federal Water Power Act have been known 
for more than 35-years. Its application and its impact upon State laws and 
jurisdiction have been precisely defined by the United States Supreme Court 
for more than 10 years in what is known as the first Iowa case. During 
all of this time there has been no criticism or opposition to the law or its 
application, so far as I know, by those persons from my State who now seek 
its change. 

It seems to me that one of the most telling arguments against the proposed 
amendment, as distinguished from the amendments proposed by Senator Barrett, 
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is that it seeks to turn back the pages of time 31% decades and proposes to rees 
tablish on a retroactive basis conflicting State and Federal Government juris- 
dictions in the field of waterpower legislation, the Constitution of the United 
States to the contrary, notwithstanding. It comes somewhat as a shock and 
a surprise to me to find this amendment sponsored by a Senator who has 
always identified himself as an ardent conservationist and who is a well-known 
proponent of an all-out Federal power program to the virtual exclusion of the 


developments by either local, private, or municipal utilities. It may well be 


true that the Senator and many others do not like the applicability of the 
property clause of the Constitution to the Pelton Dam case by the Supreme 
Court. It may be that the Constitution should be amended in this regard as 
the people have seen fit to amend it a number of other times in the past 169 
years. But I repeat that it comes somewhat as a surprise because it must 
be remembered that it is the same property clause of the Constitution which 
provides the very foundation for the entire Federal power program in these 
United States, including such multipurpose projects as Bonneville, Grand Coulee, 
McNary, and The Dalles in our Pacific Northwest. 

Accordingly, I repeat my earlier statement that the adoption of this amend 
ment would constitute a new low in Government morals. For if the Congress 
of these United States chooses to set aside a commitment of the United States 
on a valid and legal license made under existing laws as defined by the Supreme 
Court, then an example has been set for the States which could immobilize 
future waterpower development and make impossible comprehensive planning 
in this field. I said earlier that laws should be tested against their impact upon 
the legal and whole economic structure. Let us visualize the complete chaos 
which could ensue if the United States sets an example of repudiating its 
commitments, and from time to time each of the 48 States under pressures 
brought by special interests repudiated their irrespective commitments. 

Cost of the amendment 

Adoption of Senator Neuberger’s amendment is particularly dangerous since 
it is retroactive. Serious consideration should be given to the equities and 
the cost to the Federal Treasury of enactment of the amendment into law. 
Although I do not know how many millions have been expended by the city 
of Tacoma, the Idaho Power Co., the Grant County, Washington Public Utility 
District No. 2, and other licensees who may be affected, I do know the invest- 
ment of PGE. In reliance upon the Federal Power Act and a license granted 
my company by the Federal Power Commission, which license has been deemed 
to be exclusively within the jurisidiction of that Commission by the Supreme 
Court of the United States in its decision of June 6, 1955, Portland General 
Electric Co. is well along on construction of the $25 million Pelton Power project. 
To date we have expended over $2 million and have firm commitments out- 
standing in excess of $13 million, a substantial part of which cannot be canceled 
without penalty. 

Originally the opposition of the fish and game commissions centered around 
their fear that a run of salmon and steelhead, which they hoped to create in the 
Deschutes River past the Pelton site, would be lost with the construction of 
that 150-foot-high dam. The present runs of such anadromous fish are incon- 
Sequential, but as I have said, they hoped to create a run which could utilize the 
spawning areas farther upstream. The power economy of Oregon and the 
Pacific Northwest is geared to lew-cost hydro power; and for growth and pros 
perity and as an energy base for additional job opportunities, we must find a 
solution to the dams versus fish controversy which has been and is a factor in 
virtually every hydroelectric project suggested anywhere in the Pacific North- 
west. Within the past year and with the cooperation of the United States 
Fish and Wildlife Service and the State Fish and Game Commission of Oregon, 
a solution of this problem has been virtually reached at Pelton. Due to the 
terrain, it has been deemed feasible to build the longest and highest fish ladder 
anywhere in the Nation, and yet with the length of 2.7 miles there will be 
gradients no steeper than other fish ladders now in successful operation. Many 
experts in the field of fish biology believe that it will be feasible and that it will 
constitute a landmark in the accommodation of fish preservation with reason- 
ably high dams. Adoption of the Neuberger amendment could result in delays 
which would lose the benefits of this tremendously valuable solution to the 
controversy. Adoption of the amendment could also delay indefinitely realiza- 
tion of the hopes of many central Oregonians for a recreational area which the 
&-mile reservoir back of the dam would create and which would provide more 
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fish and more recreation for more people than presently is obtained from the 
virtually inaccessible canyon. 

The adoption of the Neuberger amendment could result in loss of great value to 
the Warm Springs Indians, by virtue of their contracts for remuneration with 
this company. The Supreme Court in its decision noted that the Warm Springs 
Indian Reservation was established .by the treaty of June 25, 1855, with the 
indians in middle Oregon. Ratified by the Senate March 8, 1859, and pro 
claimed by the President April 18, 1859, is secured to the Indians “the exclusive 
right of taking fish in the streams running through and bordering said reser 
vation * * *.” The Court further noted that Oregon has recognized and is 
bound by this treaty. Simple justice and equity to these Indians require that 
serious consideration also be given to their rights which no doubt would have a 
high capitalized value if they should be nullified by adoption of the Neuberger 
amendment. 

In conclusion, let me reiterate that Senator Neuberger’s amendment should 
he rejected by this committee on the grounds that it is wrong with respect to 
law, equity, in legislative principle, and for the even greater reason that it is 
wrong with respect to good government morality. 

Mr. Deuzei,. Gentlemen, the Portland General Electric Co. is a 
pioneer electric utility in Oregon. It serves some 230,000 customers 
who in turn represent about 1) percent of our State’s population. Lt 
is an area which is growing rapidly. Our power load is growing even 
more rapidly. In 1920 we had a load of about 62,600 kilowatts. By 
1955 we now have a load in excess of 740,000 kilowatts. We estimate 
by 1960-61 our load will grow to in excess of 1 million kilowatts and 
by 1967-68 to 1,671,000 kilowatts. 

At the present time we have capacity on our own system, hydro and 
steam, of some 222,000 kilowatts, of which there is a firm capability in 
aun adverse year—and we have to measure our capacities against the 
worst circumstances, dry years, and so forth—of about 128,000 kilo 
watts. 

At the present time about 80 percent of our power is purchased from 
other utilities, primarily from the Bonneville Power Administration 
of the United States Government. However, this Federal power, to 
us and to other private utilities and, moreover, to their customers, 
is a dwindling and disappearingg resource. That is because of the 
public body preference and priority provisions of that act. Under 
the act the municipal bodies and cooperatives have first call upon the 
Federal power, and it is reliably estimated by the Bonneville Power 
Administration and the engineers of the Governors Power Policy 
Engineering Committee that by about 1960 or 1961 there will be ‘A 
sufficient short: ge in the area that private utility companies will 1 
ceive notice that the power now being made available to us will ‘sa 
withdrawn and, upon 5 years’ notice, made available for municipali 
ties and co-ops which are primarily situated in the western half of the 
State of Washington. 

Therefore, in the next intervening years between now and 1961 we 
must replace this 80 percent of our power which will be withdrawn 
from us and we must take care of the load growth. It means in round 
figures that by 1961 we a6 find another 898,000 plow: atts of power, 
and by 1967 68 another 1,543,000, if we are going to live up to our 
public utility ie of taking care of our two-hundred-and- 
thirty -thousand-odd customers plus those who come to us in the next 


few yeais. 

As one who has had about 36 years of experience in water resource 
development and uses, one-third of which was as a public official 
Oregon or elsewhere with the Federal Government and about two- 
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thirds as an employee or official with a private utility company, I am 
here in behalf of that company to oppose the amendments suggested 
by Senator Neuberger in the belief that it is wrong in law, that it is 
wrong in equity, that it is w rong legislatively, and “when the implica- 
tions are fully understood in my opinion it will be recognized that it 
would set a new low in Government morality if it should be adopted. 

Basically I believe the laws should be tested not by what the spon- 
sors hope may be done under them, but by what can be done under 
the laws and by considering their impact upon the whole legal and 
economic structure of the Nation. 

We are primarily opposed to this amendment of course because of 
its retroactive effect. While my board of directors and I have taken 
no Official position with respect to Senator Barrett’s bill, S. 863, I can 
say that as a lifelong Jeffersonian Democrat, and for other reasons, 
[ am a State’s righter and the members of my board are. Therefore, 
we are at least sympathetic with the prince iples of the Barrett bill and 
particularly so with the three main objectives as enunciated in the 
telegram to me by Senaor Barrett wherein he points out essentially 
that this bill, the Barrett bill, has three objectives: 

First, to recognize the right of States to control the use of the water 
within their borders: secondly, to protect the present and future ap- 
propriators in their rights to water; thirdly, to recognize that water 
rights are property rights. 

‘I call to the attention of the committee, however, that S. 863 is 
prospective in its nature and in its application, and not retroactive. 

In my opinion Senator Neuberger’s amendment, if adopted, would 
not. only suspend licenses but it ‘would in effect revoke them. The 
difference between suspension and revocation is hairline indeed. I 
think it would bring about a stagnation of hydroelectric development 
in my State and would tend in all the Western States or the entire 
Nation to the extent that it is applicable. 

The Federal Water Power Act, as you rae n recall, was adopted 
in 1920 as a result of efforts initiated as far back as Theodore Roose- 
velt, aided by Gifford Pinchot and aided by the late Charles McNary 
of our State. It has been in being now under several national admin- 
istrations for 36 years. Under that the courts have interpreted the 
basic purpose and I think these United States of America, particu- 
larly the areas which developed hydroelectric power, have benefited 
by its application. 

It seems to me that the adoption of this amendment would brin 
into question every Federal permit in the Nation. If one can sus nd 

a valid, legal Federal Power Commission license which has 
upheld by the Supreme Court not only as valid but exclusive under the 
property clause of the Constitution, as a nonlawyer I suggest that then 
Forest Service permits could be revoked, television permits, radio per- 
mits, ICC permits. The Government would be repudiating for the 
first time, at least in my knowledge, firm and binding legal and moral 
commitments, a property right which has been given by the Govern- 
ment and which has been accepted by my company. 

I call attention to the fact 





Senator Anpverson. Do you think Forest permits are nonrevokable ? 
Mr. Detzex. I would think that any type of permit, Senator An- 
derson—— 
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Senator Anprerson. No, but you said if we could do this we could 
revoke a Forest Service permit. Don’t you think we can? 

Mr. Devzetn. I think you can, under certain circumstances, yes. 
The Congress of course under the existing laws can revoke and change 
or amend the Federal Water Power Act or the Television Act or the 
ICC, no doubt, but I am advised by lawyers and believe as a citizen 
that the Government has not heretofore repudis ited a contract entered 
into with its citizens in a formal and binding manner. 

Senator Anperson. We passed a bill here to reimburse some people 
in South Dakota because they canceled their Forest permits. Was 
that a new low in Government morality ? 

Mr. Derzews. I can’t answer that question, but I certainly reiterate 
my prior position that under the Federal Power Act where a license 
is granted as a property right and accepted, and upheld by the Su- 
»reme Court not only as legal but exclusive, and where people i in good 
faith go ahead as our company has, and has expended $2 million in 
construction of this project, with valid commitments outstanding in 
the amount of about $13 million, to revoke it at this juncture or sus- 
pend it, which to me means the same thing, analyzed completely 
through it would mean the same thing, would be a new low in my book 
in Government morality; yes, sir. 

Senator Anperson. I am not getting into that, but you went ahead 
with a lot of illustrations and one of those illustrations was revocation 
of a Forest permit. I revoked some when I was Secretary of Agri- 
culture and I don’t believe I violated the Constitution or the morality 
of this Government. Other Secretaries have done the same thing. 
Also, I think you will find that some ICC permits have been canc eled 
or suspended. I wonder if we could not keep it to this issue. 

Mr. Dewzetx. I will try to. I think I an, sir. I accept your 
suggestion. 

Senator Anperson. Before you go on may I just read this provision 
in the law: 

Provided, That the right of the United States or any State or municipality 
to take over, maintain, and operate any project licensed under this chapter at 
any time by condemnation proceedings upon payment of just compensation is 
hereby expressly reserved. 

Would that indicate that there was in the minds of the Congress 
when this law was passed the possibility that they might desire to 
revoke some of these permits? 

Mr. Deuzetx. I understand definitely that the Congress according 
to our interpretation had in mind that a municipal corporation could 
fee a licensed project under the Water Power Act. under the 50- 

ear license period. 

Senator Anperson. Not just municipalities. It says the right of 
the United States or any State or municipality. 

Mr. Deuzett. Any sovereign deemed to have superior right to a 
private corporation could do so. 

Senator kseiamow: I recognize it provides for adequate compensa- 
tion which I think is essential. 

Mr. Deuzeiti. Right. 

I call attention to the fact that the Senator of course has an amend- 
ment or a proposed bill pending before this Congress and now referred 
to the Senate Interstate and Foreign Commerce Committee, S. 3250, 


eo 


which has a similar objective to the proposed amendment to S. 863. 
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[t, however, as described by Senator Neuberger, is a simple bill 
do a simple job, and it would do that if it were adopted because it 
simply says it would revoke the Pelton license. 

In our State and in the Pacific Northwest generally we are com- 
pletely dependent upon hydroeleetric power as our energy base, Sen- 
ator. We have neither oil, nor coal, nor gas, as yet, ce rtainly not any 
basic energy as of this date except the falling water, and in our opinion 
as engineers and operators it should be the basic energy source for 
another 10 or 15 years before we have to turn to thermal plants in 
lieu of the plants we now have. 

The Portland General Electric Co, has taken a rather liberal point 
of view with respect to this power development. We are strongly 
in favor of private enterprise, but we have been back here many, many 
times testifying in behalf of Federal multipurpose projects when we 
believed that they were beyond the scope in the past-tense sense of 
private enterprise. At this juncture we think we can do a vastly 
better job on a cooperative arrangement than we could 10 or 15 years 
ago. We have supported the efforts of municipal plants where the 
people have chosen to have them, to have their plants go forward in 
a constructive manner. 

We believe that it is an all-hands job. We have just completed 
signing a contract with the Grant County PUD of Washington for 
about 90,000 kilowatts of their Priest Rapids power and the bonds 
were sold only 2 days ago. That I believe was the first partnership 
arrangement validated by the Congress a year or two ago and now 
in process of going through to construction. 

Of the several types of projects that we have under consideration, 
I will mention just a few. We are interested with three other utilities 
in a joint venture and we have applications pending with the State of 
Oregon for licenses and with the Federal Power Commission to con- 
struct two large projects on the Snake River which would generate 
in excess of 1,200,000 kilowatts. Our company would hope to get 
one-fourth of that. 

We have been a leader, although unsuccessful so far, in efforts to 
get the John Day enabling legislation enacted which would permit 
local interests, including this company, possibly, to advance up to 
about 90 percent of the cost of that project as a prepaid power account 
with the Government and thus expedite construction of that Federal 
project along the Columbia River. 

At the present time we are making every effort to secure a State and 

1 Federal license to two projects on the Clackamas River. We se- 
tinder | State license in the last 2 or 3 years and that has been com- 
pleted. The two pending applications are so we can construct about 
78,000 kilowatts of capacity there as promptly as possible. 

The CHarrmMaNn. In the interest of saving time it would seem to me 
that it would be proper for you to incorporate in the record your 
lengthy statement and just confine yourself to the Neuberger amend- 
ments. 

Mr. Deuzen.. Very well, sir. I hand you herewith, Mr. Chairman, 
or to the appropriate person the formal completed statement. 

The Cuarrman. It will be carried in the record. 


Mr. Detzeut. Thank you sir. This is just paraphasing that longer 
statement. 
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Of those several projects, however, the Pelton project is the only 
one that we have that has a clear “go ahead” in terms of the law. 
We think it is of substantial benefit to the Warm Springs Indians 
because of the remuneration to be paid them on an annual basis for 
50 years. We think it is of great benefit to central Oregon because 
of the priority in the use of that power which they will share with the 
indians and to shore up the otherwise less adequate power facilities 
they presently have. 

It would be a benefit to the Bonneville Power Administration lines 
and the entire transmission network of the power pool. 

I would like to go back for just a moment to review with you, since 
it came up a few moments ago, the essence of the controversy which 
took this to the Supreme Court. The company, believing that Oregon 

had concurrent jurisdiction with the United States over such mat 
ters, and because the Hydroelectric Act of Oregon had ben enacted 
back in 1931 with a hydroelectric commission in being since that year, 
made application to both bodies. As a matter of fact, we applied to 
the State of Oregon first on January 20, 1949. We had a short town 
meeting sort of hearing on that in the spring of that year. In about 
May or June of that year we also made application to the Federal 
Power Commission for a license from the Federal Government from 
the standpoint of their interest. We shortly thereafter amended our 
license application to the State to meet the suggestions of the fish and 
game commisisons, and those amendments included the construction 
of a reregulating dam at a cost of about $314 million to iron out any 
fluctuations in the river resulting from the operation of the main 
project, some 214 miles upstream. 

We also incorporated the best suggestions we could secure from the 
fish and game commissions. That was, namely, to install holding 
ponds and rearing ponds, fish capturing devices, so that such anadro 
mous fish as were in the river—and they were a rather inconsequential 
run, the salmon and steelhead—might reach certain spawning areas 
further up, their eggs could be stripped and either they were sent to 
State hatcheries 30 miles aw ay or we volunteered to build for the State, 
us required by law, a hatchery at the site. 

At about that juncture the then attorney general of Oregon ruled 
that the hydroelectric commission was unable to act in the manner 
we had always assumed that it could; namely, it was unable to act. in 
the public interest after full hearings and make a decision as to 
whether you had a license or whether ‘the license application was re 
jected or whether it would be approved with modifications. Instead, 
the attorney general, whose name was George Neuner, ruled that under 
a prior law the State fish commission had a veto ¢ ontrol over any dam 
on any streams within the State and directed us to make application 
also to the fish commission, which we did. 

Senator Anprerson. Did your attorneys challenge whether or not 
the attorney general’s interpretation was right / 

Mr. Derzene. Subsequently we did, sir, but in the meantime we were 
trying every way we could to relate ourselves to Oregon law. This, I 
might repeat, is an Oregon corporation and every one of us an Ore- 
gonian from the ground up and for many, many years past. We recog- 
nize that we have our being there and derive our company’s prosperity 
from this area 
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So we made an application to the State fish commission. There was 
never any hearing on that application. We would read that the an- 
swer was “No” perhaps several months later in the paper. We then 
made an application to the hydroelectric commission for reconsidera- 
tion and for a brand new license. There were no hearings held on that 
either after we amended it to correspond with the fish commission’s 
suggestions. 

I don’t believe that in the annals of Oregon any applicant for 
oor ever has tried more strenuously than did the Portland Gener al 
Electric Co. to conform to State law. The chronology of events from 
1949 to 1952, which I have with me, comprises 13 single pages alone, 
too long to recount here. 

While we were in the process of trying to work out these fishery 
objections, the State fish and game commissions, acting in the name of 
Oregon and through the attorney general, which is ‘their right and 
priv jilege, appealed the case to the circuit court of appeals in San Fran- 
cisco, with the objective of invalidating the Federal Power Commis- 
sion license. Subsequent to that the circuit court of appeals ruled 
in a 2 to 1 decision that the Federal Power Commission was reversed 
and that we could not go forward with the project. without State 
nequiescence. The F ederal Power Commission appealed that to the 
Supreme Court and on June 6, 1955, that Court in a 7 to 1 decision, 
relying, as I understand it, pe imarily upon the property clause of the 
Constitution, ruled that the Federal Power Commission not only had 
given us a valid license but it was exclusively within the jurisdiction 
of the Federal Power Commission because the lands in question were 
reserved power-site lands and had been reserved since 1910 under acts 
of Congress of that year. 

It was not until that date, June 6, 1955, that our company gave 
further thought actively to the construction of Pelton Dam. “We 
recognized that first we would have to qualify under the terms of the 
license and secure the consent of the Warm Springs Indians Tribe 
to abut the dam, the reservoir, the reregulating dam, to which reference 
was made a few moments ago, and its smaller reservoir upon the 
westerly banks of the river which would be the tribal lands of that 
Warm Springs Confederated Tribe. 

After negotiating with them, the contracts were ratified by the 
Indians by a vote of about 5 to 1 in Dec ember, and subsequently that 
contract was approved by the proper Indian Service officials and along 
about January 6, as I recall, 1956, it was approved by the Secretary of 
the Interior. 

The question might be asked, and it is appropriate to ask of course, 
why did we not again go back to the State of Oregon? The answer 
is that it would have been tantamount to ab andoning the project. 
The adoption of this amendment today, gentlemen, if it is made 
effective, would not only suspend the Pelton license but to all intents 
and purposes would really cause its effective revocation, in my Opinion. 

Senator ANpEeRson. Are you testifying that there is absolutely no 
possibility of getting a fair settlement out of the government of the 
State of Oregon ? 

Mr. Dezeiu. No, sir; I think not at all. On the contrary——— 

Senator Anperson. You say you can’t go back to the State because 
it would revoke the whole thing? 
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Mr. DeuzeLL. Because of the time element, sir. 

Senator ANnpEersoN. Therefore you don’t believe there is any hope 
of getting any settlement ? 

Mr. Deuzet.. May I explain, sir? 

Senator ANnpERSON. Either you do believe it or you don’t believe it. 

Mr. DetzeLy, The time involved to get an Oregon license and to 
have it tested out under the new act would nullify the Federal Power 
Commission license, which is a “must.” It would also nullify the 
defense certificate we have. We have a Hobson’s choice. We either 
abandon it 

Senator ANDERSON, You have a quick writeoff for tax purposes? 

Mr. Dewuzewu. Yes, sir. 

Senator ANDERSON. Wouldn’t that be a good thing to revoke? You 
don’t really think this has any contribution to the defense of this 
country ? 

Mr. Deuzetu. Yes; I do in a power-short area. There has been a 
great deal of claim about the necessity and the need of Federal power 
and all types of power, in the Northwest and its contribution during 
World War II and the Korean conflict. I believe this Congress 

Senator Anperson. The Korean conflict isn’t on now. 

Mr. Detzett. That is right, but we are going to have, according to 
all predictions, sir, another power shortage in the early 1960’s that 
will be comparable to that we experienced in 1952 and 1953, and with 
which we were faced in 1948 when this Congress authorized—— 

Senator Anperson. Then one of the reasons you don’t want to go 
back to the State of Oregon is that you don’t want to lose this quick 
tax writeoff. 

Mr. Detzety. That would be a factor, but the main factor is that 
we cannot go forward without a Federal Power Commission license. 
May I explain, and then the attorney can supplement my comments. 
After taking into account what the attorneys call the tolling of the 
statute between the time the circuit court of appeals ruled adver ‘sely 
and the Supreme Court in fact reinstated the license, our attorney 
counseled us that we would have to start work on or before April 1, 
1956. Under the Oregon law if you apply to the hydroelectric com- 
mission a 6-month waiting per iod is required before you may receive 
even a preliminary permit. Thereafter, and shortly thereafter, with 
all good luck you might receive a license. As a result of this contro- 
versy and this deadlock where one commission stymied the other com- 
mission and brought about a situation where the State of Oregon 
unfortunately could not act on the merits, in 1953 legislation was 
suggested which Senator Neuberger has referred to, house bill 160, 
which would have corrected the situation and given the hydroelectric 
commission the authority to act and make a decision without being 
vetoed, subject only to the right of appeal to the courts. That failed 
of enactment in the closing days of the session and died in committee. 

Senator Nevpercer. It was defeated on the floor. 

Mr. Deuze.u. 31 to 28, and went back to the Senate. 

Senator Neusercer. I was in the legislature then. You tried to 
bring it up again, and you were defeated, 2 to 1. You tried to bring 
itup again. Isn’t that correct ? 

Mr. Detzezi. No. I do not recall it. I do recall, Senator, that in 
1949 moves were made to make the Deschutes River a fish sanctuary, 
and they were voted down, 41 to 8. 
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Senator Nevusercer. You are talking about the bill to amend the 
hydroelectric act ? 

Mr. Derzey. That is right. 

Senator Nevpercer. It was defeated once on the floor of the house 
hy 31 to 28; isn't that correct ? 

Mr. Druzeni. And referred back to committee, and died there, as 
I recall. 

Senator Necrercer. And then you tried to revive it on the floor of 
the house, and you were overwhelmingly defeated. I have the journals 
here. I will get the vote in a minute and put it in the record. 

Mr. Devzeii. Very well. 

One of the things, in passing there, Senator, which has intrigued 
me since I have known you so long, is your interest now in having this 
matter referred back for State rights when at that time you opposed 
the bill which would have given the States the authority to act in a 
responsible manner. 

Senator Nrupercer. I opposed the bill because I knew that the 
whole purpose of it was to override the Fish Commission and the 
Game Commission, and I felt that they were representing the best 
interests of the people interested in the resources of our State. All 
you wanted to do, Mr. Delzell, in my opinion, was to overrule the 
Fish Commission and Game Commission of the State of Oregon. I 
feel it was I who was trying to protect States rights. 

Let me call your attention to this, and the record should show this: 
That the legislature which rejected your bill was composed of 15 
Democrats and 75 Republicans. I will have, in a minute, both votes 
by which the bill fell. But you continue. 

Mr. Devzet.. Very well. Asa result of that—— 

Senator Anperson. Do you think the people of Oregon have any 
right in that matter? 

Mr. Detzety. Sir? 

Senator Anprerson. Do you think the people of Oregon have any 
right in this matter ? 

Mr. Deuzet.. We recognize their right in all the projects. On this 
particular one, with the Jurisdiction exclusively within the hands of 
the Federal Power Commission, we feel the primary obligation there 
is to work out our matters with the State Fish and Game Commission, 
which we are doing in a very successful manner at the present time, 
and with the aid of the United States Fish and Wildlife Service. 

Senator Anprerson. If you had worked those out you would have 
had your permit. 

Mr. Denzeri. We all learn by experience and so do the Fish and 
Game Commissions, sir. At that time they thought a ladder would 
be impracticable. They thought a fish hatchery would be superior. 
At this juncture with the easy terrain between the reregulating dam 
and the main dam, we have proposed to them that what “might ‘be the 
highest and longest ladder in the Nation be constructed, 2.7 miles long, 
but which would overcome a head of only 150 feet and would therefore 
have a very nominal gradient. At no point would the gradient be 
steeper than several of the now successful ladder operations such as 
at Bonneville, McNary, and so forth. On that score they nominated 
Mr. Harold Holmes, of the United States Fish and Wildlife Service, 
to be their chairman of a committee, so to speak, to work with us and 
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work out these plans at our expense, which we have paid under con- 
tract with them. They have expressed themselves in December in 

, joint communication as believing that the high fish ladder offered 
the best solution to the problem of geting these anadromous fish over 
the dam and back down again. At this j juncture they have approved 
that in principle. The only question that I know about is whether the 
fish ladder should start off right at the reregulating dam or a couple 
of hundred feet below. We really don’t care how they make up their 
minds. 

Senator Anperson. Isn’t it a fact that they are now negotiating in 
x position where, if you want to tell them just to go jump in the lake 
you can do so? The only terms they have are complete surrender. 
It doesn’t matter how they get to it. Isn’t that true / 

Mr. Deuzexx. I think not. 

Senator Anperson. If they decide to oppose you, what can happen / 
You have a Supreme Court decision which says go ahead. The devil 
with the State. 

Mr. Deuzevn. If we could not get together with them, supposing 
that, we would have to refer the matter back to the Federal Power 
Commission, which then under the terms of the license would conduct 
whatever hearings they felt were appropriate to determine in their 
judgment whether these fish facilities were correct or not, on the 
advice of the United States Fish and Wildlife Service with which 
they would consult. 

Senator Anperson. The Federal Power Commission has already 
said you can have a license. To devil with the fish. 

Mr. Deze. Yes, but it did this, sir: It admonished us to get to- 
gether with the United States Fish and Wildlife Service and the 
State Fish and Game Commissions and develop a plan for the preser- 
vation of these fish. 

Senator ANperson. And failing that you have authority to go ahead 
and build the dam. 

Mr. Deuzenu. Failing that, we would have to go back to the Fed 
eral Power Commission. 

Senator Neurercer. Mr. Chairman, because Mr. Delzell has re- 
ferred a number of times to the bill which the company favored to 
give the State Hydroelectric Commission final jurisdiction in this 
matter, I think the record of that bill in the 1953 session of the legis- 
lature ought to be included here. 

The bill was introduced on January 27. It was referred to the 
State and Federal Affairs Committee, which consisted of 6 Republi- 
cans and 1 Democrat. I might mention here that the lone Democrat 
was my wife. So the line-up was about equal. [Laughter. | 

It was reported to the floor and sent back to committee by a vote 
of 31 to 26. Then it was reported to the floor again and defeated 
by a vote of 31 to 28. Then a motion was made on ‘the floor to recon 
sider the vote by which the bill had been defeated, and that motion 
failed by a vote of 39 to 18. 

So three times the State House of Representatives of the State of 
Oregon in 1953 refused to pass this bill on roll call votes. I think 
the record should show that. 

Mr. Dexzect. Thank you. 

May the record also show that as a result of that controversy the 
legislature concluded, if I recall correctly, and you may correct me 
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as a former State senator, to have an interim commission study this 
matter for 2 years. That interim commission came in with the recom- 
mendations in the 1955 session that in order to resolve conflicts of 
this character in the future and prevent a stymie, a complete stale- 
mate being again occasioned in Oregon, that a Water Resources Act 
be adopted, which was enacted in 1955 and which became effective 
August 3, 1955, some 3 or 4 months after the Supreme Court had 
enunciated the law as far as we were concerned in the particular 
Pelton case. 

Senator Neupercer. I read a letter this morning from the chairman 
of that interim committee supporting my amendment. 

Senator Barretr. Mr. Ch: airman, I think the conditions imposed. 
by the Federal Power Commission in the Pelton application ought 
to be made a part of the record here at this time. Could you do that, 
Mr. Delzell? 

Mr. Deuzeti. Yes, we can provide that. I have one in my briefcase. 

Mr. Puiuirs. This one here is marked up and has my personal 
notes on it. 

Senator AnpDerson. We will get one. 

Mr. Prius. I can give you the citation of the license where it 
is published in the Federal Power Commission reports. 

The Cuatrman. That will be sufficient. 

Mr. Pututrs. 10 Federal Power Commission 445. 

Senator Anperson. My concern about this is, I think, the same 
concern that many other western Senators have had. Here is an 
intrastate, nonnavigable, and yet because of the reservation for a 
power site the State loses all its control over it. Maybe the thing 
for us to do is to try to find out how many reservations for power 
sites there are and immediately repeal them all, if we could possibly 
do so, so that could not happen again and the State be pitched out. 

don’t know what is proper for the protection of fish, but I do 
believe that the people of Oregon have some rights. Just because 
some years ago, 40 or 50 years ago, they agreed that this might be 
reserved for a power site or it was reserved for a power site, it is 
pretty rough to tell them now that the people of Oregon haven’t 
a word to say about this, that the Federal Government can just do 
as it pleases and they can like it or not, and when it comes to settle- 
ment of the fishing situation they can ‘either negotiate with you or 
not. If they don’t give in and get something suitable to you, you 
can go right ahead and build your dam, as I assume you are doing. 

Mr. Puiures. Not under the terms of the license. 

Senator Anperson. You are not building the dam? 

Mr. Pures. Yes. 

Senator Anperson. That is what I said. You can go right ahead 
and build your dam. 

Mr. Pritts. We are building it, but if we can’t satisfy people 
that will have to be determined by the Federal Power Commission. 

Senator ANDERSON. But you can go right ahead and build the dam. 

Mr. Puitvres. The Federal Power Commission reserved that under 
the license to determine that if necessary. 

Senator Anverson. After you have the dam built and didn’t take 
care of the fish the way they would like you to have taken care of the 
fish, do you mean to tell me the Federal Government isn’t going to let 

yourunthedam! Do you think that? 
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Mr. Puivuies. I think we can operate it all right. 

Senator ANDERSON. Do you think the Federal Government would 
operate it? 

Mr. Pups. I am certain we will satisfy the fish people. We are 
practically in agreement. 

Senator ANverson. They have to surrender, haven’t they? What 
else have they got ¢ 

Mr. Pururrs. I don’t think they have to surrender. 

Senator AnpEeRSON. What else can they do? As a matter of prac- 
tical effect, what else can they do but surrender? You submit the plan, 
and they either have to take it or you go right ahead and build the 
dam. 

Mr. DetzeLtu. Senator, we have 48 projects pending in the North- 
west and, according to the governors of the several States power engi 
neering committees, every one of them is affected with the fish service 
versus power controversy. We have to find a solution in the North- 
west to go forward with this question of fish and higher dams. We 
have to do it. The fish people with whom I am familiar indicate 
that they are most intrigued with this solution at the Pelton Dam 
because it may be a landmark for solutions elsewhere on moderately 
high dams. 

Senator ANpERSON. Do we have wires before the committee—did 
you submit them,.Mr. Neuberger—saying the fish people were in- 
trigued with this dam and very happy it came this way ¢ 

Senator Nevusercer. I didn’t know that. 

Senator AnprERsON. Did you have any communications from fish 
organizations to submit for the record ? 

Mr. DetzeLu. Those are my statements as I am paraphrasing con- 
versations that we have had with the gentlemen in question and with 
others who are interested. 

It is an interesting experiment on the Deschutes because it is recog- 
nized there that there is no consequential run of salmon and steelhead. 
On the contrary, there is a very small one. I think the testimony 
showed that about 150 salmon and steelhead fish passed the location 
of this particular dam site. 

Senator DworsHak. How high is the Pelton Dam? 

Mr. Dewzet. It will be 150 feet. 

We hope the fish people can build up a run in that river, because this 
fish ladder will cost about $1.6 million and I sincerely trust, as do the 
people who are raising our money for us and our stockholders, that 
if we put that much money in, a lot of fish will use it. We hope so. 

Senator Anperson. The Izaak Walton League did appear at the 
hearing in the circuit court down there ? 

Mr. Deuzexy. I think they did. 

Senator Anperson. And opposed your project? 

Mr. Deuzeiu. That is right. 

Senator Anperson. Would you regard them asa fairly honest group 
of people, interested in conservation ¢ 

Mr. Detzeti. They are fine citizens of course, a good cross section of 
all the rest of us here. 

Senator ANpERSON. Sometimes we find them to get off a little bit on 
legislation through the years. 

Senator Warkins. I was going to say I am not so sure about that 


last statement. 
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Senator Anperson. | had to look twice at Senator Watkins when I 
read this because he has some reservations on this. 

Senator Warkins. Not the rank and file, but some of the officials. 

Phe Cuamman. Are there any other questions? 

Does that conclude your testimony ? 

Mr. De.ze_i. Not quite, sir. I would like to make 2 or 3 additional 
observations. 

In analyzing the adoption of this proposed amendment one should 
cive some consideration, I believe, to the cost to the region and to the 
company. I have talked on that indirectly. We believe from our al- 
most constant negotiations with the fish bodies that this could be a 
landmark in the solution of the higher dam versus fish controversy. 

Secondly, I think very careful consideration should be given to the 
Warm Springs Indians who receive in the neighborhood of $85,000 to 
$90,000 remuneration annually, who are not particularly blessed with 
natural resources, and whose income could be increased to $250,000 
should a second dam ever be built upstream. That is covered in the 
contract. 

The Cuarman. $250,000 annually ? 

Mr. Detzetw. Yes, if the other dam is built. It is $85,000 to $90,000 
on this particular structure, sir. 

[ should like to point out, as a layman at least, that this decision was 
hased on the property clause of the United States. As a citizen TI be- 
lieve in just as much State control as we can have under the Constitu- 
tion, but I believe also and I am sure others do, in the Constitution. 
We have a dual form of government. That is the way it was set up and 
I rather like it. 

The: property clause perhaps should be amended. We have 
amended the Constitution a number of times. It may be power site 
reservations should be exempted therefrom. I don’t know. But I 

call your attention to the fact that, according to my counsel’s advice 
over a period of a number of years, the entire right of the Federal Gov- 
ernment. to install generators and sell power “from McNary, Grand 
Coulee, Bonneville, The Dalles, and elswhere, is based on this same 
property clause. 

Falling water is Government property. It is the equivalent of 
hydroelectric energy. That is the foundation of it. So in finding a 
great deal of fault with the Pelton decision, we might be a little bit in 
the situation of not liking the House because of the tenant, but for- 
getting that it could be a double-edged knife and could bite this whole 
multipurpose development which has been beneficial in large degree to 
the Northwest, even though I don’t like the sales policies that give 

one set. of citizens a priority over the other, but that 1s the sales policy, 
not the dam itself. 

Senator Anperson. Those preferences have been voted by a repre- 
sentative Congress, have they not? 

Mr. Dewzeun. Yes: they start out for municipal purposes in 1906 
and they were expanded in the 1930’s to a rather ridic nine extreme, 
in my opinion. I have lived through it. 

Senator ANDERSON. But if a majority of the Congress voted for 
them, don’t you believe in majority government ! 

Mr. Deuzexu. I believe in majority government, and I will keep 
right on working, modestly at least, toward reversal of that sentiment 
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so some day we will have first-class citizens all over the Nation and not 
first and second-class. It seems to me that is pretty elementary. 

Senator Anperson. You think the preference clause makes you a 
second-class citizen ? 

Mr. Deze. I do; yes, sir. 

Senator Neupercer. A Senator from Oregon sponsored the Bon- 
neville Act. 

Mr. Deuzeti. Yes. 

Senator Neusercer. Wasn’t a Senator from Oregon the sponsor of 
the Bonneville Act which contained the preference clause ? 

Mr. Deze. That is correct, and it is generally believed that 
Charles McNary had no idea of how far-reaching it would become. 

Senator Anperson. But Senator McNary, you thought, was quite 
willing to make second-class citizens of the private utilities? 

Mr. Deuzen. No, I think he wanted to get that dam through and 
did so, but the net result is that 6 out of 7 people in Oregon are 
served by private enterprise notwithstanding 60 elections where the 
people have the right to decide at the local level what they want. 
After all, those elections there has been a net increase of 214 percent 
in the number of people served by public ownership as compared and 
contrasted with before the elections. The same situation generally 
obtains in Idaho and Montana. It is only in the State of Washing 
ton—and they have a right to make their own decisions—that 3 out 
of 5 people are served by the municipal agencies. They started that 
away back in the 1900’s and if they like it that is their business. I 
don’t care. 

Senator Anperson. The testimony indicates that the preference 
clause hasn’t completely put you out of business ? 

Mr. Deuzett. No; but it did cost the people of my State and of 
eastern Washington about $7 million in 1952 to run steam plants to 
make up for deficiency. 

Senator Nreusercer. Do you buy power from Bonneville for your 
company ¢ 

Mr. Deuzeui. Yes, sir; all we can. 

Senator Anprerson. What percentage of your power that you dis- 
tribute comes from Bonneville ? 

Mr. Deuzeti. Between 75 and 80 percent, I would estimate. 

Senator ANnprerson. Aren’t you doing pretty well despite the pref- 
erence clause? What are you kicking about in this preference clause ? 

Mr. Deuzeti. It is going to be withdrawn from us in 1960 and 
1961. The Bonneville Power Administration is the author of that 
statement. At the present time and in 1948 and again in 1952 during 
the power shortages—I will give an illustration—a beer parlor in 
Seattle could have a preference and priority over a hospital in Port- 
land. That seems to be a little extreme. 

Senator Anperson. I don’t know what the expression, crackers( ?) 
and noodles in your soup means, but you are sure in that category 
right now. 

Mr. Denzetn. We were the first customer of Bonneville, and we 
are today one of its largest customers. Today we are its largest 
private utility customer. I feel that my customers, the citizens of 
Oregon, of which I am one, should have a right in equity to a fair 
share of that Federal power which they helped build, which they 
helped create, through McNary and other leading citizens. 
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Senator Anperson. If you have 75 percent now of your current 
coming in Bonneville, how much of your current would have to come 
from Bonneville before you felt you had a fair share ? 

Mr. Detzetx. Our problem is to retain any portion of the 75 or 
80 percent, sir. We have no quarrel about what we are getting now. 
Our problem is to retain it. 

Senator AnpErRson. Don’t you think the time to complain is when 
you have lostit? You haven’t lost it yet, have you! 

Mr. Detzeiy. It was lost in 1952 and 1953, effectively to the tune 
of $6 million. 

Senator Neunrercer. You made one comment which I think is 
quite unfair to people in public agencies when you said under the 
preference clause a beer parlor in Seattle could get power over a 
hospital in Portland. Isthat correct? 

Mr. DevzeLu. That is quite correct. 

Senator Neupercer. Isn’t it also correct that under the policies 
followed by the private utilities prior to the REA and Bonneville a 
honky-tonk in Portland could get power ahead of a God-fearing, 
religious, devoted farm family that were living in darkness all over 
your area, and that most of the farms in our State never had any 
electricity on them the REA and Bonneville were set up? Isn’t that 
also true ? 

Mr. Detzeti. The farmers in our area are served 99 percent and 
have been for many, many years past. 

Senator, I was down in southern Oregon getting $225 a month as 
a young man lining up farmers all over those irr igation projects, where 
I owned a little farm on the side, many, many years ago, 1923, 1924, 
1925, and thereabout. I am not quarreling with the REA’s. Today 
they serve about 18,000 or 20,000 customers in the State of Oregon. 
That isallright. Ithink they are serving a useful purpose. 

Senator Nreusercer. What percentage of the farms in our State 
had electricity prior to 1935 and what percentage have electricity 
today ? 

Mr. Deuzety. It is far above 90 percent today. 

Senator Neusercer. About 98 percent today, and it was about 26 
or 27 percent in 1935. Those figures just are from memory, but isn’t 
that about right? 

Mr. Deuzeiu. I would neither confirm nor deny that. 

Senator Nreusercer. We will try to get the exact figures for the 
record. 

The Cuatrman. Are there any other questions of this witness ! 

Senator Nrupercer. May I ask one question, Mr, Chairman, about 
the witness’ testimony. 

Is it your opinion, Mr. Delzell—this is what I don’t understand— 
that if the so-called Neuberger amendments were adopted, you could 
not conform to the terms of the Barrett bill ? 

Mr. Deuzetu. As a pracitcal matter I think not, Senator, for these 
reasons: We were able to secure at a so-called white sale in a com- 
petition between General Electric, Westinghouse, and Allis-Chal- 
mers, some very favorable purchase order commitments. We were 
able to get a contract with Guy F. Atkinson for about a million and 
a half less than we expected. As a consequence we think that we have 
effected economies of about $5 million as compared with our original 
estimates on a $25 million project. 
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Under this Water Resources Act, as you well know, it is an appellate 
body over the State hydroelectric commission or the State fish and 
game. The first thing if we had to wait 6 months for a State of Oregon 
license, our Federal license would be nullified because the final time 
for extension has expired, I am advised. 

Senator Neupercer. If you satisfied all the State of Oregon require 
ments under the Barrett Act, have you any reason to believe that the 
Federal Power Commission would not then renew your license ¢ 

Mr. Devzen. They might extend it. I hope they would. The 
statutory extensions have run out. 

Senator Nrupercer. Have you any reason to believe that they would 
not renew your license if you satisfied the State of Oregon agencies 
and law? What reason do you have to believe that they wouldn’t ? 
If they have already granted your permit without your satisfying 
Oregon law, how can you possibly imply to us that they would not 
renew it if you then satisfied these Oregon agencies under the Barrett 
Act? 

Mr. Devzetu. My advice from counsel to my left, Clarence D. Phil 
lips, is that we would have to start on or before April 1, so we did so 
after thinking about it. We knew we would lose 6 months if we 
reapplied to the State which would invalidate our FPC license. We 
are not naive enough not to believe that some one of the fishermen 
downstream, any member of the Deschutes Club, who happens to 
belong to the exclusive Deschutes Rod and Gun Club, would readily 
put up a little money to test out the constitutionality of the Water 
Resources Act. That act has never been applied to anyone. It would 
take about 2 years to get the Supreme Court to pass on that. As a 
practical proposition you have at least 2 years of delays in Oregon 
to qualify under your amendment. 

Senator Nrupercer. Yet you say in your testimony on page 17: 

Within the past year and with the cooperation of the United States Fish and 
Wildlife Service and the State fish and game commissions of Oregon, a solution 
of this problem has been virtually reached at Pelton. 

Mr. Detzetu. That is right. 

Senator Neupercer. If a solution has been virtually reached why 
are you afraid of having to conform to the terms of the Barrett bill ¢ 

Mr. Deuzetn. The statutory delays which Mr. Phillips can touch 
on would put us out of business on the Federal Power license and 
2 more years could be added reasonably while some good citizen tested 
the constitutionality of that brandnew Water Resources Act. 

Senator Neupercer. But you have no reason to believe and nobody 
has ever given you any reason to believe, officially or unofficially, if 
you came back for renewal of the license after having satisfied the 
objections of the various agencies of the State of Oregon, that such 
renewal would be denied. You have no reason to believe that 4 

Mr. Detzetz. I don’t know what would happen there. I am quite 
sure in our own mind it would be about 214 years hence and we would 
lose all these economies which amount to about $5 million. 

Senator Neusercer. In other words, the only real reason, then, why 
you are objecting to the application of this amendment that you con- 
form to the Barrett billis delay. That is the only reason. 

Mr. Devzeiu. Fatal delay. 
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Senator Nrusercer. Why is it fatal delay? Let’s just assume you 
are absolutely correct in the extent of the delay. I won’t grant that, 
but let’s assume that youare. Why isit fatal delay 

Mr. Pritts. We would have to go through the whole process of a 
Federal hearing, which takes 7 years, 

Senator Neupercer. 7 years. You mean if you satisfied all the terms 
of Oregon law which you can do under the Barrett law it would 
take you 7 years / 

Mr. Putures. If they have hearings and appeals as they did before, 
which they have a right to do. We started in 1949 with the Federal 
Power Commission, at the same time we started with the State. We 
got a final answer in 1955. 

Senator Neunercer. Are you assuming the State of Oregon would 
take you again to the Supreme Court if you satisfied the State agen- 
cies, which Mr. Delzell told the committee you could do? 

Mr. Primus. The fish and State game commissions might not, but 
maybe the Izaak Walton League or maybe the Deschutes Rod and Gun 
Club would, which owns 40 miles of closed area down there along the 
lower river. 

Senator Necrercer. Does the Barrett bill give the Deschutes Rod 
and Gun Club a say as to when you are in conformance? I thought it 
was under State agencies and the State government ? 

Mr. Putxres. No, anybody can come into a Federal Power hearing. 
As I understand, your suggestion is that if we suspend construction 
up there now, Senator, then we would go back to the Federal Power 
Commission and ask for another license in due course ? 

Senator Neupercer. All you would have to do under this amend- 
ment is comply with the Barrett bill. That is all you would have to do. 

Mr. Puiiures. Then if we go back to the Federal Power Commission 
for another license anybody has the right to come in and make an 
objection and have a hearing before the Federal Power Commission, 
plusthe appeals. That is what happens. 

Senator Neunercrr. Mr. Delzell said he was not opposed to the 
Barrett bill, if [remember his testimony. 

Mr. Puitirrs. We are not opposed to that bill. 

Senator Nevserser. But you are opposed to having it apply to you? 

Mr. Prius. We are only opposed to the retroactive amendment. 

Senator Nevpercer. You are opposed to having the Barrett bill ap- 
ply to you. All you would have to do under this amendment is satisfy 
the terms of the Barrett bill, which means you must satisfy the State 
government of Oregon, the various agencies that are involved under 
State law: and then you would have your license? 

Mr. Pumuies. No. 

Senator Neunercer. In other words, what you say is that the Bar- 
rett bill isa fine bill but you don’t want it to apply to you. 

Mr. Prius. The Federal Power Act has limitations upon com- 
mencement and completion of construction, and so on, and you could 
not meet those time limits. You would have to go back and ask for 
another license. 

Senator Neupnercer. Mr. Delzell said he saw no reason why it 
wouldn’t be granted if you satisfied the terms of the Barrett bill. 

Mr. Primus. You have no assurance of that when people come 
in and make objections and take appeals? 
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Senator Kucnex. May I interrupt a moment, Mr. Chairman? 

The CHarRMAN. You may. 

Senator Kucue.. This afternoon the pending business of the Sen- 
ate is going to be the Defense Production Act legislation. It con- 
tains an amendment which some of us believe is iniquitous. I am 
going to be compelled to stay on the Senate floor. I do have some 
questions I would like to ask later on. Does the chairman intend to 
hold a meeting this afternoon until the witnesses have been heard? 

The CHatrMAN. We have permission to sit this afternoon, and my 
intention is to take a recess at 12:30 and come back at 2:30. 

Senator Kucuen. If the chairman has no objection, I am going to 
have to leave now and go over to the floor. 

Senator WaTKINs. 1 am in very much the same situation. I am 
on the other side of the amendment to which reference was made. 

Senator Kucue.. It is a vicious approach to the problem. 

Senator Watkins. Anything which benefits anything out of Cali- 
fornia would be. 

Senator Kucuex. That is not so, and the record should not disclose 
that erroneous statement. 

Senator Warxins. I take it back if you are going to argue about it. 
We take it for granted that is true. I should have said that. 

The Cuarrman. Does that conclude your testimony / 

Mr. Deuzeti. Yes. 

Senator Neupercer. I have several questions I would like to ask 
Mr. Delzell later this afternoon, however. 

Senator Anperson. Could I ask this one question here: 

Suppose, as you say, these plans that you have for the fish services 
are satisfactory, suppose you tried to get that settled with the State 
of Oregon now before this bill becomes effective, you would not be 
involved at all, would you, in the Barrett amendment ? 

Mr. Detzeti. Senator, we are and have been making every effort 
to get those settled for the past several months long before we heard 
of the amendments to the Barrett bill. 

Senator ANperson. The fact that you are worried about the Barrett 
bill would indicate you don’t have much hope of getting it settled. 

Mr. Deuzevi. I think not. I think the contrary. anne here 
again can correct me if I am in error but any citizen in Oregon I 
believe could bring a suit to test out the constitutionality of the Water 
Resources Act and the authority of the board which has been ap- 
pointed by the Governor. 

Senator Anperson. If you already had approval by the State of 
Oregon, the fact that somebody brought action to set that aside at 
a later date wouldn’t necessarily bring you under the provisions of 
the Neuberger amendment ? 

Mr. Detzetn. The fish and game commissions can acquiesce in the 
plans and approve those, but that still does not give us a State 
license, sir. 

Senator Anprerson. What would stop you from the State license? 
That is what actually I am trying to find out. You say the hydro- 
electric commission is for it. If the fish and game people approved 
your plan and you got permission from them—you are talking about 
ex post facto laws—if they did that and then somebody came in 
later and filed a suit you would still be in the clear as far as the 
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Neuberger amendment is concerned; wouldn’t you’ Iam just trying 
to find out why you are so opposed to getting along with the State 
of Oregon. 

Mr. Puiiuis. Maybe I can answer your question, Senator. First 
sup yplementing Mr. Delzell’s remarks about our efforts through the 
years in which we were denied hearings either by the State commis- 
sion or by the hydroelectric commission, that case was taken into 
the circuit court of Oregon on a writ of review because they refused 
to grant us a hearing. It is now pending in the Supreme Court of 
Oregon. That court ultimately will determine whether or not we are 
entitled to a hearing. Although they have amended the act in 1955 
in Oregon so that at least they have somebody which can give a final 
answer to resolve conflicts between various State agencies, anybody 
can appear before the State water resources board and ask for a hear- 
ing or make objections, or anything of that kind, and that would 
result possibly in long litigation over that question. 

Senator ANpERSoN. When did that water resources become effec- 
tive? Did you say August 1955? 

Mr. Puicures. I think the date was August 3, 1955. 

Senator Anprerson. Would you supply us for the record with the 
efforts you have made with this new water resources board to get a 
license from the - since August 1955? 

Mr. Putuiies. I have outlined in my statement, which TI will sub- 
mit, the history that we had in endeavoring to get a license from the 
State hydroelectric commission. 

Senator Anperson. I know that, but with reference to the new law 
which has just been passed to harmonize all these differences, passed 
in August of 1955, have you yet made an application to that board ¢ 

Mr. Pures. We have not, sir. 

Senator Anperson. That is what I am trying to say. You are not 
much interested in that board, are you? 

Mr. Priuirs. We are making every effort to get along with the 
State of Oregon. 

Senator Anperson. But if you were really trying to get one 
wouldn’t you file with the board which was set up to resolve this 5 very 
sort of difference ? 

Mr. Puutiies. Not when the Supreme Court of the United States 
says that the Federal Government and its license have priority. 

Senator Anperson. You don’t care what the State of Oregon says 
as long as you have your Federal license ? 

Mr. Puiiirrs. We are making every effort to satisfy them and get 
along with them. 

Senator Anperson. All I can say is I think it is really apparent that 
if you really wanted to you would go to the State organization set up, 
as you say, to do this very sort of thing, and try to satisfy that group. 
But you haven't been near them since the law was passed. 

Mr. Pups. As I say, Senator, and as Mr. Delzell has said, if you 
do go there and if you stop construction to go there, that process—— 

Senator Anprrson. You don’t have to stop construction to go there, 
do you? 

Mr. Putiutes. That process 

Senator AnpErson. Why would you have to stop construction? Just 
explain why you would have to stop construction. 
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Mr. Puuties. I just assumed that Senator Neuberger had in mind 
that we would stop construction, 

Senator ANperson. Now you are talking about his amendment. I 
am talking about the fact that that law was passed in August 1955. 
Why would you have to stop construction to go apply for permission 
to the State of Oregon under that law? 

Mr. Puu.ies. Because we ultimate ‘ly probably will make an appli- 
cation when we satisfy all the fish people and get the final approval 
of all these plans. We have our other projects for which we have 
applied for a license. 

Senator Anperson. But you won’t apply to this one because you 
rely on your Federal permit. 

Senator Neupercer. May I ask a couple of questions of chronology 
which I think should be in the record. When did you start actual 
construction of the Pelton Dam ? 

Mr. Puriutes. I think it was the latter part of February some time. 

Mr. Wansu. 27th of February of this year. 

Senator Neupercer. When was the contract let for construction ? 

Mr. Putiiirs. We let a small road contract which was really the 
originating construction, and the main contract I think about the 
middle of March. 

Mr. Wausu. The 27th day of March. 

Senator Neupercer. March 27 the real contract was let for con- 
struction. 

Mr. Warsi. For the main dam, the reregulating dam and the fish- 
way. 

Senator NEUBERGER. Is there an escape clause in the contract ? 

Mr. Watsn. Yes. 

Senator Neunercer. There is an escape clause. I wonder if you 
could make the contract a part of the record of the hearings? We 
would like to have that. Could you do that? 

Mr. Putiures. We could send one, I think. I don’t have one with me. 

Mr. Watsu. I have a copy of it. 

Senator Anperson. Couldn’t we just have it as an exhibit? 
Wouldn’t that satisfy you? 

Senator Neusercer. I suppose as an exhibit. 

When you let this contract were you aware that the Barrett bill 
was pending? 

Mr. Priures. Yes; we knew the Barrett bill was pending and we 
had no objection to the Barrett bill. 

Senator Neusercer. You have no objection to the Barrett bill. 

Mr. Puitiies. We are not here objecting to the Barrett bill. We 
are only objecting to your proposed amendment. We don’t want our 
license cancelled. 

Senator Neupercer. You have no objections to the Barrett bill. 
You just don’t want it applied to you. 

Mr. Puiwies. I want to make it plain in this particular hearing 
that we are not objecting to the Barrett bill as such. We are ob- 
jecting only to the proposed amendment by the addition of section 
11 as you suggest. 

Senator Neupercer. You also knew when you let the contract that 
there was another bill in then to reverse the situation of the Pelton 
decision before the Commerce Committee ¢ 
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Mr. Putiutrs. I don’t recall, Senator Neuberger, just what time 
you submitted S. 3250. I think that is the one you refer to. 

Senator Neusercer. That is right. I would have to check the date 
on it. 

Mr. Putiutes. I don’t recall just the date of the submission on that. 
I don’t know whether it is before or after. 

Senator Neupercer. And you let the contract on March 27. We 
will check the chronology. I am not sure of the ex: vct_ date when 
S. 3250 was introduced, but I think it was before March 27. In other 
words, I would say, if my memory serves me, that you let the con- 
tract knowing that there was legislation pending in Congress to 
reverse the Pelton Dam decision. 

Mr. Puiuurpes. There was no choice under the Federal Power Act 
as to the time of construction, because we had consumed everything 
that the Federal Power Act permitted. 

Senator Nevsercer. You submitted the contract knowing that the 
attorney general of Oregon had said that your project was in violation 
of Oregon law? 

Mr. Puiiures. He wrote an opinion that it was a violation of Oregon 
law, and I assume you have the editorials and letters that we should 
be prosecuted. We have not been prosecuted up to date. I have 
been waiting to have somebody arrest us, but it hasn’t occurred and 
T don’t think it will. The grand jury of Jefferson County met and 
gave consideration to the matter upon the request of the attorney 
general of Oregon directed to the district attorney of that county, 
and after looking over the whole situation they made a report back 
to the court that there was no violation of any law of Oregon. That 
is the only result of it that I have seen so far. 

Senator Neupercer. Yet you still let the contract after the Barrett 
bill had been introduced, and we are going to check the chronology of 
S. 3250, when it was introduced. 

Mr. French, do you have that? What was the date that that was 
introduced ? 

Mr. Frencu. I thought I had it here. I will phone down to Inter- 
state and Foreign Commerce immediately. 

Senator Neusercer. I think that is fairly important and ought to 
be a part of the record, Mr. Chairman. 

Senator Anperson. But your access-road contract was let, you said, 
on February 27? 

Mr. Puituies. Yes, sir. 

Mr. Watsn. February 15, and actual work started the latter part of 
February. 

Senator Nevpercer. S. 3250 was introduced on February 21, 1956. 
You let the contract on March 27, 1956. 

Thank you very much, Mr. Delzell. 

Mr. Chairman, I know you want to recess for lunch. There are a 
few other questions. I will be glad to hold them in abeyance until 
later on to suit your convenience. 

The Cyatman. If it will take just a few minutes to finish these 
witnesses, I would like to continue. 

Senator Nevrercer. All right. I would like to ask, if I may, ap- 
proximately how much in funds has your company invested in public 
relations to promote the Pelton Dam and to sell it to the people of the 
State of Oregon. 
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The Cuamman. If you haven’t those figures here, could you supply 
them for the record ? 

Mr. Deuzett. We could supply them. I don’t have them in my 
head. I wouldn’t mind having a better definition from the Senator 
of what he considers “public relations.” Is this public relations back 
here defending ourselves or is it advertisements that you mean ? 

Senator Neusercer. Advertisements, contributions to chambers of 
commerce in the local area, any donations to various groups there that 
have supported the project, and so on. 

Have you any report of the sums of money spent ? 

Mr. Devzeti. Not with me, sir; no. We can tell you in due course 
rather promptly what money we sere axuenee on any advertisements 
setting forth our point of view on the Pelton ee in recent 
years. I would have to dig a little ie to get 1951 or 1952. To 
what extent we spend any money appearing before the Oregon Legis- 
lature at the hearings, I don’t know whether we could ever put our 
finger on that. 

Senator Nreupercer. I can understand why you don’t have any 
broken down, so I will just continue. 

You mentioned earlier when you were talking about possible delay 
if you had to comply with the terms of the Barrett bill, about the tax 
writeofl. Is that essential to the construction of this dam? 

Mr. Dretzett. No; but it facilitates the financing thereof. 

Senator Neupercer. If you did not have the tax writeoff would you 
still go ahead with construction of the dam ? 

Mr. Detzevt. I think so. 

Senator Neunercer. In other words, then, one possib le objection 
which you voiced is eliminated because, in other words, you have 
said that the tax writeoff is not essential to construction. So that 
can be dismissed as a factor in your objection to having to comply with 
the Barrett bill. 

Mr. Deuzeti. I would recommend it to the Board. I don’t know 
what reaction the Board would have but I consider it very desirable 
simply because it facilitates the financing of a segment of the cost. 

Senator Nreusercer. But if it is not essential, that, I repeat, can 
be eliminated as one phase of our objections to the Barrett bill if that 
is not essential to construction of the dam, your having to comply 
with the Barrett bill under my amendment. 

Mr. Detzetn. That is correct; we are putting almost all our em- 
phasis on the Federal Power Commission license. 

Senator Anprerson. You write off the dam in how many years under 
the fast writeoff ? 

Mr. Devzeti. We would write off certain portions thereof up to 
the extent of 65 percent in 5 years. 

Senator AnpEerson. Normally you would write it off in about 40 
years? 

Mr. Deuzeiy. Fifty years, or even 60 years, depending upon the 
life of the project. 

Senator ANpErson. So what the Government does is loan you in 
reality, because you are going to have to pay the tax sometime, 52 
percent of the cost without interest for 50 years. 

Mr. Detzenn. That is correct. In other words, 52 percent of 65 
percent would be there to use on short-term paper financed over a 5- 
year period. Then over the remaining 45 years of the license you would 
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repay in the form of higher income tax annually, the same amount, 
assuming there is no change in the tax rate. 

Senator Anprerson. All you save is the interest on 52 percent of 65 
percent tor 45 vears. 

Mr. Devzeii. That is correct. 

Senator Nevpercer. In other words, then, as you have just men- 
tioned, while it would be useful, if not essential, to the construction of 
the dam 

Mr. Detzei. It would mean lower-cost power to our customers and 
to that extent we would like to have it and it would facilitate financ- 
ing and I would recommend it to the Board as I did before. 

Senator Nevupercer. In other words, the tax writeoff is a factor in 
the proposed rate which you have mentioned for the Pelton Dam? 

Mr. Dexzetn. To the extent that the repayment of those deferred 
taxes is interest-free it produces a slightly lower cost per kilowatt- 
hour than otherwise would be true, and the State of Oregon in turn 
would take that into account in determining appropriate schedules. 

Senator Nevsercrr. The thing I am getting to is: If these amend- 
ments were adopted and you had to comply with the Barrett bill, your 
objection narrows down to renewal of the FPC license; is that correct ? 

Mr. Putuurrs. I don’t think they would renew it, Senator Neu- 
berger. You would have to go in and apply for a new license. 

Senator Nrevuspercer. Do you have any reason to believe that you 
would be denied the new license after you had complied with the 
Barrett bill and State of Oregon law? 

Mr. Poitiers. You never know. It is one of those things you never 
know until you get into the process of application, hearings, who 
objects, and so on. I have no doubt that there would be somebody in 
Oregon who would object. 

Senator Nevpercer. If the FPC gave you the license after the State 
government of Oregon had objected, how can you presume that they 
would refuse to give you another license if the State government of 
Oregon consented ? 

Mr. Puiurirs. The State of Oregon is not the only person who can 
appear in the Federal Power Commission and object and take an 
appeal. Anybody can. 

Senator ANnprrson. Tell me one thing that I don’t understand. 
Why is it that you say you would have to come and get a new license. 
The language in the amendment says suspension. I heard some time 
ago that a civil-service employee was suspended. He later was re- 
turned. Is it your contention that he was fired during the time he 
was suspended and that his connection with the Government was 
completely terminated ¢ 

Mr. Puturps. I assume that could be done with that employee, 
and I assume that employee did not have a 50-year contract with the 
United States Government. What we are objecting to here is the 
suspension—— 

Senator AnpErson. I want you to explain to me how suspension is 
termination. 

Mr. Putuips. All right. 

Senator Anperson. How is it termination ? 

Mr. Puiiups. In this particular case suspension would result in a 
violation of the present Federal power license under the Federal Power 
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Act. They would terminate the license. Then you would have to go 
and get a new license if you waited. 

Senator Anperson. The provision of the Federal Power Act would 
require them to terminate your license when the law of Congress 
under which they were acting says they should only suspend it 4 

Mr. Puruuies. If you have power to suspend vou have the power 
to cancel. 

Senator Anperson. Certainly. I pointed out a while ago they have 
the power to condemn. 

Mr. Priuuies. Oh, yes. 

Senator AnpreRson. That doesn’t mean that because you are sus 
pended they are going to walk in and condemn. 

Mr. Primus. Condemnation. 

Senator ANpERSON. I want you to tell me how, when they are op 
erating under a law of the Government, if this should become law, 
which they shall suspend, that would require them to terminate. 

Mr. Puituiirs. Because there is no effort to change those other pro 
visions of the Federal Power Act which say if you do not proceed 
with construction your license can be canceled. 

Senator AnpERsON. But you have proceeded with construction. 

Mr. Puiuures. Yes, but if it is suspended I assume that we would 
have to stop construction. 

Senator ANprerson. But you would have proceeded with i 

Mr. Pures. Started, but not completed. 

Senator Anperson, Yes. Is there anything in the law which says 
vou can’t suspend ? 

Mr. Puitures. Those are two important factors under the present 
Federal Power Act and they are not changed by this amendment as 
I see it. 

Senator Anperson. Does the Power Act say you can’t suspend? Is 
there an absolute prohibition against suspension / 

Mr. Puiuirs. Yes. 

I can read that section. 

Senator Anperson. I would like to hear the part that says if you 
suspend you are gone. 

Mrs. Pures. Under section 28, I think, of the Federal Power Act 
they reserve the right to Congress. 

The right to alter, amend, or repeal this Act is hereby expressly reserved; but 
no such alteration, amendment, or repeal shall affect any license theretofore 
issued under the provisions of this Act or the rights of any licensee thereunder. 

Senator Anperson. I understand it to be your opinion that that 
shows that the Federal Power Commission could not recognize the 
fact that you had started but would have to terminate the license if 
you suspended. 

Mr. Puiiuips. That is right. 

Senator Anperson. I couldn't read it that way. 

Mr. Putuutpes. Back here in section 6: 

Licenses may be revoked only for the reasons and in the manner prescribed 
under the provisions of this Act, and may be altered or surrendered only upon 
mutual agreement between the licensee and the Commission after 30 days public 
notice. 

Senator Anperson. Is that a reading to show they can’t suspend? 


Mr. Puruutes. No. 
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Senator Anperson. Why can’t we have something which shows 
something about suspension, which you keep talking about? 
Mr. Puiuies. Let me get to the section where they have provisions 


>» 


for cancellation or revocation. Under section 13: 


The period for the commencement of construction may be extended once but 
not longer than two additional years and the period for the completion of con- 
struction carried on in good faith and with reasonable diligence may be extended 
Ly the Commission when not incompatible with the public interests. In case 
the licensee shall not commence actual construction of the project works, or 
of any specified part thereof, within the time prescribed in the license or as 
extended by the Commission, then after due notice given, the license shall, as 
to such project works or part thereof, be terminated upon written order of the 
Commission. 

Senator ANberson. Haven't you just said you started the work ? 

Mr. Puiires. We have started. 

Senator ANpERsON. So why do you read that? 

. ) <. “a> ’ \. 

Mr. Puivures (reading) : 

In case the construction—— 


Senator AnpEerson. You said you started the work. 

Mr. Putures. That is right, we have. 

Senator AnpErRsoN. Because you gave us the dates. 

Mr. Puiurres. Yes. 

Senator ANDERSON. So why read that? 

Mr. Puturrs (reading) : 

In case the construction of the project works, or of any specified part thereof, 
have begun but not completed within the time prescribed in the license, or 
as extended by the Commission, then the Attorney General, upon the request 
of the Commission, shall institute proceedings in equity in the district court 
of the United States for the district in which any part of the project is situated 
for the revocaton of said license, the sale of the works constructed, and such 
other equitable relief as the case may demand as provided for in section 26 
hereof. 

Senator Anprerson. Has the Federal Power Commission over a 
period of long years not been extremely lenient in extending periods 
for c omple tion ? 

Mr. Puitirs. I might say, Senator, this is not the first application 
on this site. Columbia Power Co. made an application. 

Senator Anperson. Is that a direct answer to what I said? 

Mr. Puiuties. No. 

Senator ANperson. Why don’t you answer? 

Mr. Putiuies. I am trying to explain it. They did have an applica- 
tion on this site by the Columbia Power Co. at one time. They did not 
complete construction and the Federal Power Commission did cancel. 

Senator Anperson. They didn’t start construetion. 

Mr. Pures. They did, oh, yes. 

Senator AnpERsoN. The Vv did? 

Mr. Puitures. Yes. 

Senator Anperson. Who started construction ? 

Mr. Puiiurrs. Columbia Power Co. 

Senator Anperson. How much did they spend for it? 

Mr. Putiures. In 1924 they canceled their license and foreclosed 
it in 1936. 

Senator Anprerson. They started when? In 1920? 

Mr. Putiures. They got their application in 1924. 

Senator Anperson. And they canceled it in 1936? 
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Mr. Putiires. They foreclosed. 

Senator ANDERSON. You wouldn’t mind 12 years, would you ¢ 

Mr. Putts. That is when the foreclosure was entered. 

Senator ANpeRsoN. Would you think 12 years was unreasonable? 

Mr. Pututvs. Twelve years would certainly not help the northwest 
power pool in the supply of power, 

Senator ANperson. | mean if you didn’t finish this thing you 
started, if you didn’t finish it in 12 years and had not gotten along 
any farther, wouldn’t you think some ‘body might take a look at it? 

Mr. Puuures. I don’t have the date on the cancellation of the license, 
but that is the date of the decree in court. 

Senator Anperson. I asked you this: You must have had experi 
ence with the Federal Power Commission. Don’t you know that 
they have been extremely lenient in extending dates where the cir- 
cumstances would be such as you have mentioned here, where Con 
gress would ask for the suspension of the license temporarily while 
you tried to get into conformity with the laws of the St: ite? You 
surely must know their record is extreme ‘ly lenient. 

Mr. Putturrs. I would confess that the Federal Power Commission 
goes to great lengths to cooperate as much as possible. 
~ Senator Anperson. I think so, and I think properly so. 

Mr. Puuuirs. I think that is true; yes. 

Senator Anprrson. That is why I can’t see why this talk of that 
suspension would mean termination. 

Senator Neupercer. I am glad you asked these questions. I would 
like to call your attention to one sentence in the amendment: 

Any suspension under the provisions of this act may be terminated by the 
Federal Power Commission upon a determination by the Commission that all 
requirements of this act have been complied with by the licensee or permittee 
whose license or permit is suspended. 

All you have to do is comply with the terms of the Barrett bill, 
which just means that you satisfy the State of Oregon, and the 
suspension is terminated. 

Senator Anperson. That is everything that is involved. All they 
have to do is try to get along with the State of Oregon. I think the 
testimony is rather clear that they are not disposed to get along with 
the State of Oregon. 

Mr. Puixuirs. I think we are getting along with them pretty 
well. 

Senator Anperson. Then why do you fear the amendment? 

Mr. Puinuires. Because we have something which is certain, and we 
are moving into a sphere of uncertainty. 

Senator Anperson. As Josh Billings used to say, doubtful things 
are uncertain. That is the whole basis. 

Mr. Puiurs. I doubt very much if Congress has the right even 
to suspend a contract of this kind. If you had the right to suspend 
you would have the right to cancel. 

Senator Anperson. If the Congress hasn’t any right to suspend 
then you don’t have to worry about suspension. 

Mr. Puiniirs. I think we do have a real constitutional question in 
this proposed amendment. 

Senator Anprrson. If the Congress hasn’t a right to suspend why 
worry about it ? 


. 
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Mr. Puituries. Because I don’t want to try another lawsuit. 

Senator Anperson. I thought that is how lawyers lived. Youshould 
thank us for getting you in court again. That is the finest place a 
lawyer can be. 

Mr. Puiiuies. Not always. 

The Cuarrman. It is half-past 12 now. I would like to take a 
recess until 2: 30. 

Does this group of witnesses intend to return / 

Mr. Devzeny. Yes. 

(Whereupon, at 12:30 p. m. the committee was recessed to recon- 
vene at 2: 30 p.m. the same day.) 


AFTERNOON SESSION 


The CuamrMan. We will proceed with the hearing. 

Do you have some more questions, Senator Neuberger / 

Senator Neusercer. I don’t think I have any further questions of 
Mr. Delzell or Mr. Phillips, Mr. Chairman, and I know there are other 
people who came a long way and want to be heard today, so I won't 
extend the time further by adding any questions. 

The Cuatrman. Do you gentlemen have anything further? 


STATEMENTS OF THOMAS W. DELZELL, CHAIRMAN OF THE BOARD 
AND CHIEF EXECUTIVE OFFICER; 0. E. WALSH, VICE PRESIDENT ; 
AND CLARENCE D. PHILLIPS, GENERAL COUNSEL, PORTLAND 
GENERAL ELECTRIC C0O.—Resumed 


Mr. Pures. Mr. Delzell hasn’t completed his statement at all, and 
all three of us have statements. 

The Cuatrman. You could summarize yours ? 

Mr. Putiures. I could summarize it because some of it is covered 
by our statements and I would like one copy of this put in for your 
record copy. 

The Cuarrman. It will be done. 

Mr. Puituies. I offer my statement. Mr. Delzell’s statement went 
in the record this morning. 

(The statement referred to follows :) 


STATEMENT OF CLARENCE D. PHILLIPS 


My name is Clarence D. Phillips and I am general counsel for Portland General 
Electric Co. Portland General Electric Co. is licensee under a Federal Power 
Commission license on what is commonly known as the Pelton project and des- 
ignated in the Federal power records as project 2030. This project is situated 
on the Deschutes River in Jefferson County, Oreg. The original application upon 
which the license was premised was filed on May 23, 1949. Supplemental applica- 
tion was filed on June 15, 1951. The State of Oregon, through the State fish 
commission and the State game commission, opposed the authorization of the 
issuance of a license and appealed the same to the Court of Appeals for the Ninth 
Cireuit (211 F. 2d 347), which reversed the finding of the Federal Power Com- 
mission. Upon writ of certiorari applied for by the Federal Power Commission, 
the United States Supreme Court took jurisdiction of the matter and affirmed 
the issuance of the license by the Federal Power Commission in its decision 
decided June 6, 1955 (reported in 349 U. 8S. 435 in 75 Sup. Ct. 832, 99 L. Ed. 683). 

It is to be understood that the position of Portland General Electric Co. is to 
oppose only the amendment to S. 863 proposed by the Hon. Senator Richard 
Neuberger. It is obvious that the only intent of the amendment is an effort to 
stop the construction of the Pelton project as indicated by the statements of 
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Senator Neuberger at the time of submitting the proposed amendment to 8. 863 
(Congressional Record, June 11, 1956, p. 8933, et seq.). 

S. 863 was brought before the United States Senate as an amendment to the 
Federal Power Act, seeking to require that all licenses of the Federal Power 
Commission would be required to procure appropriate licenses under the State 
water laws, which would be a surrender of sovereignty of the United States over 
its own particular lands. 

The Pelton power project would be situated on lands especially reserved for 
power purposes on the east side of the stream and an Indian reservation on the 
west side of the stream. The power site reserve No. 66 was granted December 
30, 1909, by the Secretary of the Interior and made permanent by Executive order 
of July 2, 1910, under an act of June 25, 1910 (36 Stat. $47). The Indian power 
site reserve No. 2 was granted November 1, 1910, and Indian power site No. 294 
was granted October 8, 1913, both by the Secretary of the Interior under an act 
of June 25, 1910 (36 Stat. 855, 858). 

In 1924 the Columbia Valley Power Co., Inc., had applied for a Federal Power 
Commission license at this site known as the Pelton project No. 57. The license 
was issued but the licensee failed to proceed with construction and the license 
was canceled in 1936. No opposition was made to the issuance of such a license. 

Under the terms of the license issued by the Federal Power Commission to 
Portland General Electric Co., the licensee was required to subordinate whatever 
rights it had to general rights of irrigation and specifically reserved all existing 
rights whether or not they were perfected to the waters of the Deschutes River 
and its tributaries for domestic, stock, municipal, and irrigation purposes, and 
the use of additional flows of the Deschutes River and its tributaries that may 
be initiated hereafter for such uses, as set forth in the license. In other words, 
irrigation was protected under the terms of the Federal Power Commission 
requirements. 

The controversy in the Pelton case arose only over the question of fish, and 
the Federal Power Commission required by its license that the licensee construct 
and operate satisfactory facilities for the preservation of anadromous and other 
fish. Application was made to the Hydroelectric Commission of Oregon for a 
preliminary permit on January 20, 1949, and after amending the plans to accom- 
modate facilities for preservation of fish an amended application was filed on 
June 8, 195], with the State hydroelectric commission for a preliminary permit. 
Subsequent thereto, on February 4, 1952, Portland General Electric Co. applied 
to the hydroelectric commission for a license. The applicant repeatedly asked 
the State commission for a hearing on these respective applications but was not 
granted a hearing, and the matter is now pending before the Supreme Court 
of the State of Oregon with respect to such a hearing. 

After the affirmance of the license by the United States Supreme Court on 
June 6, 1955, the licensee has proceeded with construction, it being necessary 
under the Federal Power Act to commence construction within the required 
statutory time or the license will lapse. It also was necessary to commence con- 
struction in order to take advantage of favorable contracts for the purchase of 
electrical equipment for the project, which would result in distribution of electric 
energy to the many electrical users in the Pacific Northwest at a cheaper rate 
than would otherwise be possible. It also was necessary to keep the project 
under construction and bring it to completion as soon as possible in order to 
assist in meeting the anticipated power shortage in the Pacific Northwest. 

A contract has been entered into with the Federated Tribes of the Warm 
Springs Indian Reservation, who are the owners of the land on the west bank 
of the Deschutes River at the Pelton site. The Indians, after long negotiation 
and submission to a vote of the tribe, voted more than 5 to 1 in favor of the 
project, which is a manifestation that this is a project that the Indian tribe 
would like to have. The Warm Springs Indian Reservation was established by 
treaty of June 25, 1855, with the Indians in middle Oregon and ratified by 
the Senate of the United States on March 8, 1859. Among other things, this 
treaty gave the Indians “the exclusive right of taking fish in the streams running 
through and bordering said reservation.” At the Pelton site the Deschutes River 
borders the reservation. In other words, the State of Oregon and the Fish 
Commission of Oregon and the Game Commission of Oregon have nu» right 
whatever to any of the fish in the stream at the Pelton project site on the 
Deschutes River. 

The consideration for the agreement with the Warm Springs Indians is the 
right of the Indians to purchase certain amounts of electric power from the 
Pelton project, and monthly cash payments to the Indians as compensation 
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for the easements set forth in the contract. While the project is under con- 
struction the licensee is required to pay the Indians $500 per calendar month, 
and after the project is completed and generation of electricity is commenced 
the rental is $4,320 per month, plus an amount equivalent to one-tenth of 1 
mill per kilowatt-hour produced. The contract also provides for an option of 
an additional power site known as the Round Butte project, under which a 
monthly payment of $500 is made prior to and during construction, and after 
completion payment at the rate of 4 cents per month for each kilowatt of installed 
capacity based on nameplate reading, plus one-tenth of 1 mill per kilowatt-hour 
produced. If the licensee is prevented from constructing this project, or pro- 
ceeding expeditiously thereon, the Warm Springs Indians will sustain substantial 
damages by reason of loss of rentals. 

The United States has always maintained its own sovereignty over its own 
lands. It has provided for the disposition of such lands by the patent laws, 
including the Donation Land Claim Act, which had no reservations whatever, and 
the patent laws of 1860 and 1866, which provided reservations to the United 
States of water for domestic, irrigation and manufacturing uses. The Desert 
Land Act of 1870 and 1877 made provisions for the acquisition of water uses by 
permitting appropriators to acquire rights in accordance with State laws. How- 
ever, the United States never surrendered its sovereignty over its own lands 
and the right to use water appurtenant thereto. 

The Federal Power Act was enacted in 1920 and permitted the issuance of 
licenses premised upon very careful study and analysis of the facts and circum- 
stances surrounding each proposed project and the proper preservation of water 
uses, including those for domestic use, municipal use, irrigation, recreation, 
and preservation of fish and other natural resources, wildlife, and any other use 
to which water may be properly put. In a power project such as the Pelton 
project, the use is not consumptive but merely permits the development of the 
energy emanating from falling water. At the present time revised plans for 
fish preservation facilities are being satisfactorily perfected with the assistance 
of the Fish Commission of Oregon, the Game Commission of Oregon and the 
United States Fish and Wildlife Service. The testimony given at the Federal 
Power Commission hearing in the Pelton case indicates that there are approxi- 
mately 150 salmon in the course of a year passing the Pelton site, which are 
taken by the State for egg supply to a hatchery, and caught by putting a weir 
across the river and taking all of the anadromous fish in the stream. The 
native trout do not migrate, according to the witnesses offered by the State of 
Oregon in the Pelton hearing. 

The license issued to Portland General Electric Co. by the Federal Power 
Commission upon its acceptance by the licensee became a contract between the 
United States and the licensee and for a period of 50 years, as provided in the 
license issued under the Federal Power Act. Congress, in its wisdom, created 
the Federal Power Commission for the express purpose of granting such li- 
censes and thereby not only affording proper protection, as hereinabove stated, 
to all users of water, but also providing for overall coordinated and compre- 
hensive planning and development of use of water in any particular watershed 
so that the hiighest and best use may be made thereof, and without injury to 
other users. 

To permit the amendment of S. 863 at this late date by the proposed Neu- 
berger amendment would result in a repudiation by the United States of its 
contractual obligations, which, so far as I know, has never been permitted in 
the history of the United States. If the United States can repudiate its con- 
tracts, then there would be no stability whatsoever, either to our form of govern- 
men or to the economy of the country. There would be no confidence by the 
people of this country, or any part of the world, in the contractual commitments 
of the United States. 

The protection for such contractual rights was specifically set forth in the 
Federal Power Act of 1920, section 28, reading as follows: 

“That the right to alter, amend, or repeal this Act is hereby expressly reserved ; 
but no such alteration, amendment, or repeal shall affect any license thereto- 
fore issued under the provisions of this Act, or the rights of any licensee 
thereunder.” 

It would indeed be not only a gross injustice to the licensee, but would set 
the pattern of instability in the whole country, for the reason that there are 
various boards and commissions of the United States that issue licenses, per- 
mits, or grants for many uses of facilities or resources within the country, and 
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if Congress could specifically repeal, either directly or by implication, or by the 
retroactive effect of any proposed legislation or amendment thereto, no security 
would be afforded the citizens of the United States who have licenses or permits 
from any of these several Government agencies. This would not only affect 
the Federal Power Commission but would affect practically every commission 
that grants any licenses or permits, including, by mentioning only a few exam- 
ples: Atomic Energy Commission, Federal Communication Commission, Civil 
Aeronautics Authority, the Interstate Commerce Commission, War Department, 
Forest Service, and many others. 

The effect of such an amendment would also be fatal to the Federal Power 
Commission, as it would face the frustration of giving its accustomed experi 
ence and knowledge in the granting of licenses, only to find that Congress could 
revoke them or repudiate them at any time in the future. It would be im 
possible for any businessman holding a Federal license or permit to finance any 
progressive or desirable project, or operate the same for the benefit of the people 

I also call this committee’s attention to article IV, section 3, of the United 
States Constitution, under which the Congress is given the power to dispose of 
and to make all needful rules and regulations respecting the territory or other 
property belonging to the United States. Congress had authorized the Federal 
Power Commission, by the Federal Power Act of 1920, to issue appropriate 
licenses, not only by reason of navigability of waters but also by reason of the 
ownership by the United States of its own lands upon which such a project 
may be situated. In the Pelton project, the lands on both sides of the stream 
are owned by the United States Government. Congress, by assuming to retro 
actively provide that licenses already issued may be repudiated, canceled, or 
suspended, would appear to be in violation of the constitutional provision. The 
licensee from the Federal Power Commission, or one granted a license or permit 
from any other commission of the United States, is receiving a property right 
which is and should be protected by the fifth amendment to the Federal Con 
stitution, which provides that no person shall be deprived of a property without 
due process of law and that private property cannot be taken for public use 
without just compensation. The proposed amendment would result in the 
taking of property, particularly in view of the fact that the Pelton project has 
proceeded to the place where the licensee has expended more than $2 million 
thereon and has firm commitments exceeding $13 million for the construction 
of the project and the necessary materials and equipment therefor. 

Most of the large river systems in this country are interstate, such as the 
navigable Columbia River, of which the Deschutes River is a tributary. The 
proposed Neuberger amendment would result in nothing but confusion and 
disagreements among the States. The Federal Power Commission was created 
by Congress to provide a suitable agency that could properly coordinate the 
comprehensive development of water resources in a river system and properly 
preserve all related resources. If the proposed amendment is included, the 
purported effect of which would be to cancel a license by suspension, the Fed 
eral Power Commission with its able and experienced staff would be rendered 
impotent. Congress might just as well repeal the Federal Power Act as to 
entertain such legislation. 

We respectfully submit that it would be entirely unwise for this honorable 
committee of the Senate of the United States, or the Senate as a whole, or the 
Congress of the United States, to enact such retroactive legislation, or to in- 
clude it in the proposed 8S. 863 as an amendment. I feel that the consequences 
to the Nation as a whole would be a state of utter confusion in the comprehen- 
sive development of water resources by the inclusion of such an amendment. 
This is particularly true in view of the fact that this amendment appears to 
be directed solely at the Pelton project with no careful thought being given 
to the application of such a drastic piece of legislation, or the consequences 
thereof, throughout the length and breadth of the land. 

Mr. Puiutrs. I think we have gone over pretty well the experience 
we had with the litigation in the Federal courts and also in the other 
courts. I will pass ‘that. 

I want to emphasize that this controversy, as far as the Pelton 
project is concerned, arose merely by reason of fish and the confusion 
that we have had in our statutes of Oregon and conflicting jurisdic 
tions of the several commissions there, which has made a difficult 
problem out of it. 
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As to the fishery angle, I would emphasize two points. It brings out 
what we have claimed in the State of Oregon and in our repeated 
requests for hearings so that some commission or other agency in 
Oregon could give consideration to the actual facts. 

In the first place, there is no great number of fish, as shown by the 
testimony offered by the fish commission, the game commission in 
Oregon. As to the anadromous fish, salmon and steelhead, they 
stretched the weir across upstream near where they have a hatchery, 
and there are records for 4 years in which that operation had been 
In existence. 

They trapped an average of about 150 salmon per year, about half 
of which were females. That was about the extent of the actual fish 
in the river. 

The other point, which I have also mentioned in my statement, is 
that the controversy arising over fish really hasn’t too much point 
because, under the treaty with the Indians of 1955, the State of Oregon 
doesn’t have any right to the fish because the treaty gives the exclusive 

rights to the Warm Springs Indians under that treaty to all the fish 

in all the streams crossing and bordering the reservation on which 
the Deschutes and the Metolius both border, and so we have alw ays 
felt that there was no problem about that anyway, as far as the State 
is concerned, that the fish commission or the game commission really 
had no jurisdiction and that made the problem a little more com- 
plicated. 

T might read just 2 or 3 paragraphs out of my statement: 

The license issued to Portland General Electric Co. by the Federal 
Power Commission upon its acceptance by the licensee became a con- 
tract between the United States and the licensee and for a period of 
50 years, as provided in the license issued under the Federal Power 
Act. 

Congress, in its wisdom, created the Federal Power Commission for 
the express purpose of granting such licenses and thereby not only 
affording proper protection, as hereinabove stated, to all users of 
water, but also providing for overall coordinated and comprehensive 
planning and development of use of water in any particular water- 
shed so that the highest and best use may be made thereof, and without 
injury to other users, and I might say that the Federal Power Com- 
mission also has the responsibility of looking at the use of the water, 
such as reclamation, fish and any other natural resource that might 
be affected. 

To permit the amended of S. 863 at this late date by the proposed 
Neuberger amendment would result in a repudiation by the United 
States of its contractual obligations, which, so far as I know, has never 
been permitted in the history of the United States. 

If the United States can repudiate its contracts, then there would 
be no stability whatsoever, either to our form of government or to 
the economy of the country. There would be no confidence by the 
people of this country, or any part of the world, in the contractual 
commitments of the United States. 

Section 28 I think I read from the Federal Power Act this morning, 
and I shall not repeat it. 

It would, indeed, be not only a gross injustice to the licensee, but 
would set the pattern of instability in the whole country, for the reason 
that there are various boards and commissions of the United States 
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that issue licenses, permits, or grants for many uses of facilities or 
resources Within the country, and if Congress c ‘ould specifically repe: al, 
either directly or by implication, or by the retroactive effect of any 
propos sed legislation or amendme ne thereto, no security would be 

afforded the ci itizens of the United States who have licenses or permits 
from any of these several Government agencies. 

This would not only affect the Federal Power Conunission but would 
affect practically every commission that grants any licenses or per- 
mits, including, by mentioning only a few ex: mples, Atomic Energy 
Commission, Federal Communications Commission, Civil Aeronautics 
Authority, the Interstate Commerce Commission, War Department, 
Forest Service, and many others. 

The effect of such an amendment would also be fatal to the Federal 
Power Commission, as it would face the frustration of giving its ac- 
customed experience and knowledge in the granting of licenses, only 
to find that Congress could revoke them or repudiate them at any time 
in the future. 

It would be impossible for any businessman holding a Federal 
license or permit to finance any progressive or desirable project, or 
operate the same for the benefit of the people. 

I also call this committee’s attention to article IV, section 3, of the 
United States Constitution, under which the Congress is given the 
power to dispose of and to make all needful rules and regulations 
respecting the territory or other property belonging to the United 
States. 

Congress had authorized the Federal Power Commission, by the 
Federal Power Act of 1920, to issue appropriate licenses, not only by 
reason of navigability of waters, but also by reason of the ownership 
by the United States of its own lands upon which such a project may 
be situated. 

In the Pelton project, the lands on both sides of the stream are owned 
by the United States Government. Congress, by assuming to retro- 
actively provide that licenses already issued may be repudiated, can- 
celed, or suspended, would appear to be in violation of the constitu- 
tional provision. 

The licensee from the Federal Power Commission, or one granted a 
license or permit from any other commission of the United States, is 
receiving a Bred right which is and should be protected by the fifth 
amendment to the Federal Constitution, which provides that no person 
shall be deprived of a property without due process of law and that 
private property cannot be taken for public use without just com- 
pensation. 

The proposed amendment would result in the taking of property, 
particularly in view of the fact that the Pelton project “has proceeded 
to the place where the licensee has expended more than $2 million 
thereon and has firm commitments exceeding $13 million for the con- 
struction of the project and the necessary materials and equipment 
therefor. 

Most of the large river systems in this country are interst: are such as 
the navigable ¢ ‘olumbia River, of which the Deschutes River is a tribu- 
tary. The proposed Neuberger amendment would result ‘ nothing 
but confusion and disagreements among the States. 

The Federal Power Commission was created by Congress to provide 
a suitable agency that could properly coordinate the comprehensive 
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de velopment of water resources in a river system and properly preserve 

il] related resources. 

If the proposed amendment is included, the purported effect of which 
W ould be to cancel : . license by suspension, the Feder: al Power Com- 
mission, with its: able and experienced staff, would be rendered impo- 
tent. Congress might just as well repeal the Federal Power Act as to 
entertain such legislation. 

We respectfully submit that it would be entirely unwise for this 


honorable committee of the Senate of the United States, or the Senate 
as a whole. or, the Congress of the United States, to enact such retro- 
active legislation, or to include it in the proposed S. 863 as an amend- 
ment 


I feel that the consequences to the Nation as a whole would be a state 
of utter confusion in the comprehensive development of water re- 
sources by the inclusion of such an amendment. This is particularly 
true in view of the fact that this amendment appears to be directed 
solely at the Pelton project, with no careful thought being given to the 
qdieation of such a drastic piece of legislation, or the consequences 
thereof, throughout the length and breadth of the land. 

The Cuarrman. Have you any questions, Senator ? 

Senator Neupercer. Yes; just a few. 

Mr. Phillips, you referred to this confusion of statutes in the State 
of Oregon several times; is that correct ? 

Mr. Puruurrs. Yes. 

Senator NeuBercer. Didn’t you people go to the legislature in 1953 
with a proposed law which was cosponsored by the present Governor 
of the State to straighten out the alleged confusion, and didn’t the 
legislature reject your proposal ? 

Mr. Patties. A proposal was submitted, Senator Neuberger, to the 
legislature of 1953 in an effort to at least provide two things: (1) To 
provide for some board or commission of the State which could give 

. final yes or no answer on an application which no one seemed to be 
al le to do prior to that time. 

The other was to provide for proper hearings or statutory rules and 
regulations under which hearings would be conducted, because the 
other hydroelectric act was a little. foggy. 

Senator Neupercer. The only point I am getting at—Mr. Delzell 
described that in his testimony this morning before lunch—you have 
come to a committee of the Federal Congress and talked about utter 
confusion in the statutes of Oregon. 

You people certainly backed—perhaps you drafted it; I don’t 
know—and Mr. Delzell endorsed this morning, this law which the 
Oregon State Legislature three times voted down on roll calls in 1953. 
Why do you come in here to a congressional committee and talk about 
the utter confusion of statutes in the State of Oregon ? 

Don’t you believe the Oregon State Legislature should be the final 
authority on Oregon laws, or do you want us to enact some laws for 
Oregon / 

Mr. Puriires. I may have misunderstood you, but I understood you 
to ask me about the 1953 act, and I told you what I thought the 1953 
act sought todo. It was not adopted. 

Senator NeuBErcEr. That is right. 

Mr. Puiuirs. That is right. 
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Senator NEuBerGER. So the point is that you shouldn't come up here 
at all unless you just feel that the State of Oregon should be completely 
pushed aside. 

Mr. Putnures. Out of that legislation there came the special interim 
committee which gave attention to the water matters in Oregon and 
after 2 years of study they came back to the 1955 legislature with a 
plan and submitted it to the legislature, and it was ultimately adopted. 

Senator NEuberGer. And are you satisfied with that ? 

Mr. Puiuies. Not entirely; no, but it is the best we have at the 
present time. aglly 

Senator Neuprercer. However, the point again I am making ts that 
if the statutes of Oregon are ¢ pies Pa , you don’t expect the Congress 
to superimpose a State law in Orgeon, do you! 

Mr. Puiurrs. No, but Congress, within its constitutional spheres 
of naviagtion and ownership of its own property, has superimposed 
itself to that extent by the Federal Power Act. 

Senator Neusercer. Let me ask you: Are you opposed to the Bar 
rett bill ? 

Mr. Puiuures. We came to this hearing feeling that we were neith« 
advocating nor opposing the Barrett bill, as such. We are opposing 
your proposed amendment to the Barrett bill. 

Senator Neupercer. I think it is very important to find out, though. 
You just made statements which could be interpreted against the 
whole Barrett bill, as well as against my amendment. 

. would like to ask you about a further statement in your testi 
mony. You said at the bottom of page 8: 

The proposed Neuberger amendment would result in nothing but confusion 
and disagreements among the States. 

Is that correct ? 

Mr. Putiuies. I think it would. 

Senator Neupercer. Explain to me how my amendment would 
sult in nothing but confusion and disagreements among the States. 

Mr. Puiires. You are directing this, according to your remarks 
when you submitted a bill, Senator Neuberger, on the Lith of June, 
as I remember it, to the Pelton project. 

You made some mention of the Beaver Marsh project, which al- 
ready has a State license, incidentally, and had at that time. 

Senator Neunercer. That was so pointed out in my remarks this 
morning. 

Mr. Putiures. And again, I think you mentioned Hells Canyon. 

Senator Neunercer. That is right. 

Mr. Puiturrs. Here is a project up in Washington like Priest 
Rapids, for instance, and that a licensee under that is under an act 
of Congress which directed the Federal Power Commission to give 
consideration to a license there, and they granted it to the Grant 
County PUD and they are not in construction yet. 

Senator Neupercer. In other words, are you opposed to the Neu- 
berger amendment, or the Barrett bill? I don’t see how the Neu- 
berger amendment would result in nothing but confusion and dis- 
agrements among the States, whereas the whole Barrett bill wouldn’t 
have the same effect ? 

Mr. Puruuies. You said in your amendment, Senator Neuberger, 

that you have to go to the State and get some kind of a license. You 
take the Priest Rapids project 
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Senator Neunercer. I have not said that. You have not read 

Mr. Puiuures. That is the general effect of it. 

Senator NeuBberGeR. No; | have not said that. I have just applied 
existing licenses to the Barrett Act. That is all my amendment does. 
+ t, you say that it would result in nothing but confusion and disagree- 

‘nts among the States. 

"Do you think the Barrett Act would result in nothing but confu- 
sion and disagreements among the States / 

Mr. Puiuies. You take the Priest Rapids project, which is not un- 
der construction, but under license, and you would suspend that hi- 
cense, then, under your amendment. 

Senator Neurercer. Is the Priest Rapids not in compliance with 
State law of the State of Washington / 

Mr. Puitires. You have said in the Barrett bill, for instance, which 
you say the amendment is part of, that they are required to get some 
kind of a State license. 

Senator Neupercer. No: I have not said it. Senator Barrett and 
his coauthors have. The thing I am getting at is this: Are you op- 
posed to the Neuberger amendment, or opposed to the Barrett bil! 7 

Mr. Puiures. I am opposed to the Neuberger amendment. 

Senator Neusercer. The thing I want you to explain to me is how 
this applies only to the Neuberger amendment and not to the Barrett 
bill, this statement in your testimony : 

The proposed Neuberger amendment would result in nothing but confusion and 
disagreements among the States. 

Mr. Puiuuires. I think it would. 

Senator Neupercer. What about the Barrett bill? All the Neu- 
berger amendment does is apply the Barrett bill to existing licenses. 
How can you say that your charge here applies only to the Neuberger 
amendment and yo to the Barrett bill ? 

Mr. Puturrs. Well, if the amendment is included, it would become 
a part of the bill. 

Senator Neusercer. Why is your criticism directed only to the Neu- 
berger amendment and not to the Barrett bill? The Neuberger amend- 
ment has nothing substantive in it about what compliance has to be. 
All it does is add existing licenses to the terms of the Barrett bill. 

Mr. Puruups. Yes. I don’t think that Congress, after they have 
authorized the Commission to issue a license or a permit can vary that 
contract, or change that contract, or cancel it or suspend it. 

Senator NEUBERGER. You are not answering my question. That is 
another part of the testimony. I want to know how this applies to 
the Neuberger amendment: 

The proposed Neuberger amendment would result in nothing but confusion 
and disagreements among the States. 

That is in your testimony. Explain that to us. 

Mr. Puttures. Because you have all these various States around 
here with a possibility of suspension or cancellation of a license, and 
because in our case here it results in an absolute cancellation, you 
might say, if we suspended construction. 

Senator Neupercer. I still want to know how this would result in 
confusion and disagreements among the States. That is a statement 
you made here in your written testimony. 
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Mr. Putiures. Maybe I don’t get quite what you mean. 

Senator Neupercer. You have said: 

The proposed Neuberger amendment would result in nothing but confusion 
and disagreements among the States. 

How would the proposed Neuberger amendment do that ? 

Mr. Pumuurs. Because how could they ever understand bao the 
United States Congress, as a legislative body, can repudiate or cancel 
or vary the terms of an agreement with the i ederal Government ? 

Senator Nrupercer. | don’t see how that results in confusion and 
disagreements among the States. All the Neuberger amendment does 
is apply the terms of the Barrett Act. 

Mr. Putuures. I think I see what you mean. You are thinking 


about one word, “among.” I didn’t intend to imply that the States 
were going to fight each other over it. 
Senator NEUBERGER. I| just don‘t understand this. The thing I still 


don’t understand is, are you opposed to the Neuberger amendment or 
are you op yposed to the Barrett bill ? 

Mr. Pures. We are not here opposing the Barrett bill. We are 
not advocating the Barrett bill. We are opposing the proposed Neu- 
berger amendment. 

Senator Nrupercer. What did Mr. Delzell say in his testimony 
about the Barrett bill ? 

Mr. Deuzeu. I ‘said substantially the same thing. I personally 
liked the three objectives enumerated by Senator Barrett and I rather 
though the other members of the Board did, but we had taken no 
position. 

Senator NeEuBerGeR. You endorsed it personally, but you don’t just 
want it applied to you? 

Mr. Deuzen. | tried to make the point this morning that if the 
United States Congress can vary the terms of the obligation of a con- 
tract that is authorized through its own agency, the Federal Power 
Commission, it sets an example where the 48 States would be given 
complete veto control under the Barrett bill. 

It sets a pretty horrible example for those 48 States to do the same 
thing. 

Senator Nevuspercer. In other words, you take the position that 
once a project, such as the Pelton project, is authorized by the proper 
authority, that authorization should stand ? 

Mr. Deuzeuu. I do, subject to only whatever the law says about our 
breaking the contract by reason of nonperformance, malfeasance, or 
something like that. 

Senator NevserGcer. But you think otherwise it should stand? 

Mr. Deuze.i. That is right. 

Senator Neupercer. There is a project on the Columbia River, the 
John Day project. It is presently authorized, if I am not mistaken, 
as a Federal project; is that correct ? 

Mr. De.zeuu. Yes. 

Senator Neusercer. And your company is one of those sh perme 
that it be deauthorized as a Federal project and reauthorized as a 
so-called partnership project ¢ 

Mr. De.zett. The word deauthorize is, I believe, incorrect. We 
would like to have the authorization amended so that local interests, 
whomever they may be, may contribute 90 percent of the cost and 
expedite construction. 
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Senator NEUBERGER. You see nothing inconsistent in your position ? 
You have come here and said that it would be immoral, and other 
terms equally as strong, for the Congress of the United States to 
require that existing licensees comply with the Barrett Act—you 
have said that that is immoral—but you see nothing inconsistent with 
the position of yourself and your company that a presently authorized 
Federal dam on the Columbia River had that authorization modified, 
in my opinion comp letely changed, but you say “modified,” so that 
it no longer is a Federal project? 

You support that and yet you see nothing inconsistent in taking 
those two positions ? 

Mr. Devzevt. There is a vast difference between an authorized proj- 
ect and not vet constructed 

Senator Neupercer. When was the contract let for construction of 
this dam of yours? 

Mr. Detze.i. We started on the roads about February 15, I believe. 

Senator Neusercer. When was the contract let for actual construc- 
tion ? 

Mr. Deuzett. For the main dam, the 27th of March, the general 
tells me. 

Senator Neupercer. Long after the Barrett bill had been intro- 
duced and long after S. 3250 had been introduced, isn’t that correct, 
that that contract was let? 

Mr. Devzeui. I gave you the date on S. 3250 this morning. I don’t 
recall it. We started construction within the meaning of the license 
on February 15. 

Senator Neusercer. The Army engineers have commenced plan- 
ning, and finding the site, and locating the site, and drawing specifi- 
cations for John Day, have they not ? 

Mr. Devzety. I believe they have, and God speed their effort. 

Senator Neupercer. And the Federal Government has allowed ap- 
propriations for the planning of the John Day? 

Mr. Devzeti. I understand they have. 

Senator Neupercer. And you see nothing inconsistent with the 
fact that you think it is immoral for the Congress to provide that you 
should comply with the terms of the Barrett ‘Ac t—you regard that as 
immoral in your testimony—and you see nothing inconsistent be- 
tween that position and your position of wanting Congress to de- 
authorize or remove the Federal authorization from the John Day 
project so it can be a partnership project ? 

Senator Barretrr. I wonder if my colleague would yield to me. 

Senator Neupercer. Yes; certainly. 

Senator Barrerr. You said “You find it immoral to comply with 
the Barrett bill.” The Barrett bill is not retroactive and I wish you 
would ask the witness to answer that question as the Barrett. bill 
stands, not with your amendment tacked on to it. 

Senator Nevusercer. My amendment proposes that they comply 
with the terms of the Barrett bill. 

Senator Barrerr. No. Your amendment provides retroactively 
speaking they comply with the terms of the Barrett bill. 

Senator Nevsercer. They have not yet built their project. My 
amendment provides—and I will just read it into the record— 

Any license or permit issued under the Federal Power Act for the construction 
of any project works (as defined in such act), which would impound or divert 
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or interrupt the flow of any water (including navigable and nonnavigable and 
interstate and intrastate waters); is hereby suspended if such construction 
has not on the date of enactment of this act reached a stage of completion which 
effects such impounding, diversion, or interruption. 

Senator Barrerr. You say there in very plain language, “license 
issued.” 

Senator Neupercer. That is right. 

Senator Barrerr. My bill doesn’t prescribe any provisions as to 
licenses which have already been issued. 

Senator Neupercer. I am aware of that, and that is the reason I 
introduced this amendment. 

Senator Barrerr. Yes; but these witnesses have not testified that 
they object to complying with the provisions of the bill—— 

Senator Neupercer. As long as they don’t have to comply with it. 

Senator Barrerr. Wait a minute. As it would affect other projects 
and wherein they might have a license issued in the future. 

Senator Neupercer. All that they want is to be able to continue in 
violation of the wishes of the State of Oregon, and if somebody in 
the future gets a license they want that person to comply. 

Senator Barrerr. The only thing I think is you are putting words 
in their mouth. They haven’t said that they would consider it im- 
moral insofar as the bill itself is concerned. 

Senator Neusercer. What they have said is that they would con- 
sider it immoral if it was made retroactive. I think it is immoral 
to pass a bill to correct such situations in the future and deliberately 
in that bill to allow the very conditions which precipitated it to con- 
tinue to exist, and all that the Portland General Electric Co. has to 
do to comply with the terms of the Barrett Act is to satisfy the State 
of Oregon. 

Senator Barrerr. I understand they say they are endeavoring to 
satisfy the State of Oregon at the present time. 

The Cuarrman. Gentlemen, in view of the fact that we have a 
great many witnesses from out of town, I think it would be better to 
continue this discussion at an executive session. We will have an 
Ppa 

Senator Barrerr. All right. I second the motion, Mr. Chairman. 
I would like to ask some questions when my colleague is through over 
here. 

Senator Neupercer. Go right ahead. 

Senator Barrerr. Are you through ? 

Senator Neupercer. I just have one other question. 

The Cuarrman. I was going to say, also, that I have a matter over 
on the floor and I will have to leave now and I will ask Senator Neu 
berger to take the chair and continue the hearing. 

Senator Neupercer (presiding). Go right ahead, Senator Barrett. 

Senator Barrerr. I would like to direct this question to any one 
of the three of you. 

What is the position of your company with reference to the right 
to use the water of the Deschutes River as against present or future 
appropriators on that river? 

Mr. Puruirs. I might answer that this way, Senator Barrett: By 
referring first to the license, which by its terms makes very substan- 
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tial reservations as to irrigation water, for instance, and that license 
under article 28 reserves: 

(i> All existing rights, whether or not perfected, to the waters of the Deschutes 
River and its tributaries for the domestic, stock, municipal, and irrigation pur 
poses, including the right to store any such waters in the proposed Benham Falls, 
Post and Prineville Reservoirs and in the existing Crane Prairie, Crescent Lake, 
and Wickiup Reservoirs ; and 

(ii) The use of additional flows of the Deschutes River and its tributaries 
pursuant to rights which may be initiated hereafter for the diversion and stor 
age of waters for domestic, municipal, stock, and irrigation purposes in con- 
nection with any reclamation projects undertaken pursuant to the Federal 
reclamation laws (act of June 17, 1902, 32 Stat. 388, and acts amendatory or 
supplementary thereto), the amounts of water to be used under the additional! 
rights, together with the uses under existing rights, whatever they may be, not, 
by reason of the additional right, to exceed these quantities : 


And then they gave these quantities: 


(a) Deschutes River and its tributaries above Kline Falis: Entire flow. 

(b) Squaw Creek: All flows during the nonirrigation season. 

(c) Lake Creek: 20,000 acre-feet annually. 

(d) Crooked River and its tributaries: All the flows above the highway bridge 
at the place where United States Highway 97 crosses the Crooked River Canyon. 

(ec) Crooked River below the highway bridge not to exceed 2,500 acre-feet 
annually for the proposed Deschutes project domestic water system. 

(f) An additional 400 second-feet that may be taken above the licensee's proj 
ect either from the Deschutes River below Kline Falls or the Crooked River 
below the highway bridge during the irrigation season. 


In general, in addition to these specific reservations in the licenses. 
we fully realize as far as the company is concerned or the licensee 
under this license that they could deplete the entire flow of the 
Deschutes River and there wouldn’t be any water coming down there. 
We doubt very much that that would happen, but it could be done 


theoretically. 

Senator Barrerr. In other words, it is your position that future 
appropriations may be made to take perhaps even all of the water in 
the Deschutes River so that there would be no water stored in the 
Pelton Dam? 

Mr. Puitiirs. That is technically true. 

Senator Barrerr. You don’t expect that to happen? 

Mr. Puitwrpes. I doubt if it would come about, but it could theoreti- 
cally be thought of in that way. 

Senator Barrerr. And the position of your company is that they 
have assumed the calculated risk here that there won’t be any appro- 
priation of the water made, at least not to the extent that it would im- 
pair the usefulness of the power dam at the Pelton site? 

Mr. Puiiuirs. That is right. We feel that, and although under the 
Federal act you get no guaranty of water under any Federal power 
license, you don’t get a guaranty of water. You merely have a right 
to use what water comes down and there is nothing that would prevent 
the State of Oregon from adjudicating the waters above or below or 
people taking it out by appropriative r ights above and below and they 
would follow the State procedures on those : appropriations for irriga- 
tion and so forth as they do at the present time. 

There is nothing in the Pelton decision that would change that 
at all. 

Senator Barretr. And it is your position that you intend to con- 
form to State law insofar as the appropriation of that water is con- 
cerned ? 
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Mr. Putiures. We would be required to on any appropriations other 
han this particular site where the Government comes in under the 
Constitution on its own property. 

Senator Barrerr. What is your position with refe rence to the pro- 

isions of your company complying with State water laws? 

Mr. Puiturrs. We make every effort to comply with them and we 
have so far, and we expect to in the future. We have received one 
license from the State on the Clackamas River where we got both a 
State license and a Federal Power license for a storage project. We 
iave two more applications on the Clackamas River being given con- 
sideration by both the State hydroelectric commission and the Federal 
Power Commission. 

Senator Barrerr. You are familiar with section 8 of the Reclama- 
tion Act of 19024 

Mr. Pumures. In a general sort of way. 

Senator Barrerr. You know that it requires that you comply with 
the provisions of State law with reference to appropriation of water 

Mr. Puiures. Yes, I think it has been on the books since 1902. 
is | remember. 

Senator Barrerr. That is right, and in your experience in prac- 
ticing law out there, how has that provision of law worked? Have 
people been able to comply with the provisions of that law? 

Mr. Puiuutes. I confess that personally I haven't had too much 
legal experience under the Reclamation Act because I live in Port- 
land. We have more reclamation in eastern Oregon than we do in 
Portland, so I haven’t had too much experience with actual recla- 
mation. 

Senator Barrerr. Would you consider it immoral if the Congress 
were to write legislation that would require your company to comply 
with State law ? 

Mr. Pures. Not on a prospective basis. We would try to live 
with the law, whatever it is. I think in the questions that were raised 
this morning, maybe immorality wasn’t quite the right word. I would 
call it illegality in my thinking because I don’t think any govern- 
mental legislative body has the right to cancel firm commitments of 
thee ountry or State or whatever it might be. 

If they had that right, you might be able to cancel a marriage 
license. You would have a lot of illegitimates being made that way. 

Senator Barrerr. Your position with reference to the license is 
that you think it is in effect a contract and that it would be wrong 
for the Congress to disturb and cancel the contract without making 
compensation at the same time; is that right? 

Mr. Puruurps. If there was an actual cancellation, it would follow, 
of course, that compensation would have to be paid. I do recognize 
the right of the Federal Government or State government or anybody 
else that has the right of eminent domain to come in and take over a 
project. 

Senator Barrerr. That is right. 

Mr. Pures. For compensation, but it has to be on that basis. 

Senator Barrerr. I just wanted to get your position clear. If if 
were a condemnation under eminent domain by either the Federal 
Government or the State government and you were compensated, 
you wouldn’t feel that that was anything immoral, would you? 

Mr. Puitures. No. 
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Senator Barrerr. Or illegal ? 

Mr. Puituirs. No. The matters of eminent domain are part of our 
legal system with which we have to live anyway, and we would try 
todo so. We might have disagreements as to how much it was worth, 
but we would still have to follow the law, whatever it was. 

+ pean Barrerr. What you are objecting to precisely here is a pro- 
vision whereby your license would be peremptorily challenged here 
- this legislation without any effort made to pursue the rights of the 
Federal Government under eminent domain ? 

Mr. Prius. That is right. It is a suspension, cancellation, varia- 
tion, revocation, or whatever it might be, by a ioaislasive body of 

something that is already in existence in the form of a contract and a 
property right. 

Senator Barrerr. Under the Federal Power Act you are required 
to comply with State law, are you not? There is a provision in the 
Federal Power Act that calls for that; isn’t there? 

Mr. Puiurps. Section 27, I think it is. 

Senator Barrerr. That is right, and you proceeded under that sec 
tion when you made your application to the State of Oregon. 

Mr. Puts. We did, and that matter is still pending in the Su 
preme Court of Oregon. 

Senator Barrerr. The court, when it considered this case, on page 
5 used this language: It prescribed temporary measures to be taken to 
meet the needs of the anadromous fish during the construction of the 
project and approved certain permanent facilities, practices, and 
e xpenditures, in relation to such fish. 

The opinion stated, and I quote: 

No substantial evidence has been brought forward to show that the facility 
proposed for conserving the fish will not maintain existing runs. Moreover, there 
are indications that the runs can be increased. 

Then there are some citations. Evidently the Supreme Court felt 
that the Federal Power Commission had taken proper and necessary 
steps to protect the complaints of the State game and fish commissions; 
is that right ? 

Mr. Puiiures. I think they did, and they are still doing that, and 
I might refer on that point to a portion of the license which wasn’t 
elaborated on in the quotation from the license itself. We are re- 


9 


quired under section 33 of the act as follows: 


ARTICLE 33 


In preparing plans and construction schedules for fishery facilities, the licensee 
shall consult and cooperate with the United States Fish and Wildlife Service, 
Department of the Interior, and the Fish and Game Commission of the State 
of Oregon 


This is part of the limit requirement of our Federal license. 


ARTICLE 34 


The licensee shall negotiate with the fish and game commissions of the State 
of Oregon with respect to the amount the licensee shall pay each year to defray 
a reasonable portion of the operation and maintenance costs of the fishery 
facilities to be provided under this license. Should the licensee and the State 
agencies fail to agree on the amount to be paid by the licensee to determine the 
amount of this annual payment after notice and opportunity for hearing. 
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Under the provisions of the license, we have endeavored to work har- 
moniously with the Fish Commission of Oregon, the Game Commis- 
sion of Oregon, and the United States Fish and Wildlife Service, and 
since the project was initiated by filing the application; at first the 
Fish Commission of Oregon desired to have a trapping and hauling 
operation which was something compar: able to the Federal project on 
the Santiam River known as the Detroit project. 

They thought that was a good solution and one used by the Federal 
Government. So they suggested that plan and, as Mr. Delzell has 
already indicated, that plan was included in amended applications 
both to the State and to the Federal Government, and those amended 
plans are the ones that never got a hearing before any State body at 
any time, although we repeatedly asked for them, but since that time 
they have also learned much more about fish. 

I confess that it is pretty hard to find out everything about the life 
of a fish. They are pretty hard to trace, but they have learned quite 
a bit and they have now found, in their wisdom and judgment, that a 
fish ladder would be better than a hauling, trapping, and rearing 
operation. They have also perfected methods under which the fing- 
erlings may be gotten downstream by what they call the skimming 
device. They have found that behind the dam the fingerlings do not 
co down below 60 feet and most of them are in the top 40 feet and by 
reason of those additional studies they have learned considerable and 
they are now working with us in efforts to complete the ladder facili- 
ties which will adequately take care of the fish, and all of those plans 
and specifications are required to be submitted to the Federal Power 
Commission for their approval. 

At the present time, the fish preservation facilities during the 
period of construction have already been agreed to by the State com- 
missions, the United States Fish and Wildlife Service, and the elec- 
tric company, and have been submitted to the Federal Power Com- 
mission for their approval, and we expect that will happen in the near 
future. 

Senator Barrerr. You are attempting to comply with the require- 
ments of the State of Oregon at the present time? 

Mr. Putiures. We are. 

Senator Barretr. Thank you. 

Senator Neupercer. Really there is not very much to worry about, 
is there? I mean this fish situation is working out so well that it 
is really quite likely then, even if the Neuberger amendment were 
added to the Barrett bill, you will be able to satisfy the State of Ore- 
gon objections and this whole thing really would not amount to very 
much. Is that not probably true? 

Mr. Prius. With this exception: that I do not like to see 
Congress varying, changing, canceling, or suspending something that 
is in effect in the nature of a Government contract in the first place. 

In the second place, I do not know what the next move would be 
if such an amendment was adopted to stop our project, and we would 
not like to stop the project for two reasons. 

One is that we have time limits under our Federal power license, 
and the State of Oregon and the community needs the power very 
badly and it will need it within the next few years, and it takes a 
long time to build one of these projects. 
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Senator Neurercer. You say you do not know what the next 
move will be. Have you read the Barrett bill? 

Mr. Puiztres. Oh, yes. 

Senator Neunercer. What other move would there be beyond you 
satisfying the objections of the State of Oregon ¢ 

Mr. Pumuies. From my experience with this kind of a project 
over the last several years, you never know who starts moving in on 
you and it might not be a State commission. It might be most any 
citizen. 

Senator NeusperGer. Does the Barrett bill say you have to satisfy 
every citizen of the State of Washington before you start on your 
project ¢ 

Mr. Putts. Suppose your amendment came in there and then 
somebody in the State of Oregon moved in. It might not be the 
fish commission or the game commission. It might be the Portland 
Deschutes Rod and Gun Club down there that has that ground 
running 40 miles. It might be the Izaak Walton League or any 
individual citizen who opposes the Pelton project. I feel they are 
in a minority; in fact, a small minority. In any event, any of those 
people could come in to the State water resources board, the hydro- 
electric commission, or anybody that they had to go to in the State 
of Oregon and compel a hearing, which takes time. 

Senator NeuperGer. Does the Barrett bill give these people, the 
rod and gun club, for example, additional rights and additional 
privileges ¢ 

Mr. Puiures. No. 

Senator Neupercer. We are talking about the Barrett bill now. 

Mr. Paiwurrs. That is what I am talking about and if you follow 
technically your amendment making a licensee, who already has a 
license in existence with time limits under the Federal acts, stoy 
construction and go back to the State for some more rigmarole, 
you have another 3 or 4 years of litigation probably. 

Senator Nevpercer. You said a few minutes ago there is no prob- 
lem. Yousaid in answer to Senator Barrett there is no problem on the 
fish. What is it you are worried about ? 

Mr. Purttps. We have no problem, say, with the State agencies 
the fish commission and the game commission, but they are not here 
yromoting your amendment or objecting to it. I don’t think. I 
coon there is Mr. Bowles over there, but he represents the Izaak 
Walton League. 

Senator Neupercer. Does the Barrett bill give the Izaak Walton 
League the right to hold up your project ¢ 

Mr. Putuirs. If you are required to go back to the State at this 
time in the course of construction any citizen of the State of Oregon 
can go into one of those State commissions and attempt to hold up 
construction. 

Senator Neupercer. I still do not understand. All it says is— 
that all requirements of this act having been complied with by the licensee or 
permittee whose license or permit is suspended. 

I am saying all this amendment says is “that all requirements of this 
act.” 

Under the Barrett bill are additional privileges and rights to the 
Izaak Walton League and the rod and gun club? : 
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Mr. Priites. If you look at the prospective legislation, applying it 
the future, there you have a situation where nobody has started 
truction. Nobody has spent some money. A license has not been 
3s ned by the Feder: al Power Commission. That is in a situation by 
f. But when you back up and say “Now, these licenses that have 
een issued have to follow this bill.” then you place a licensee who ha 
expended considerable amounts of money in the situation where ” 
eht be held up. 

Senator Nevusercer. Is it not true that many prospective licensees 

ay spend a great deal of money and never receive a license ¢ 

Mr. Puituips. Oh, I could sense that that was possible. 

Senator Nevsercer. Is it your position because you spend a great 
deal of money—— 

Mr. Putiures. Some licenses are refused. I think they refused one 
up on the Namakagon River, as I recall some Federal Power Com 
mission water report. 

Senator Neupercer. You have raised all this that might happen if 
you were asked to comply with the Barrett act, the rod and gun club 

d the Izaak Walton League, and I keep asking you what additional 
! igi or prerogative, or privilege, or influence, or any other words you 

rant to use, is given to the Izaak Walton League, or the rod and gun 

He or any other private organization or any other private citizen 
wales the Barrett bill ? 

Mr. Detzetx. The Barrett bill requires a State license first, does it 
not ? 

Senator Neupercer. It requires that you comply with the concept of 
the State and that you comply with the State agencies. 

You just said a few minutes ago that the only difficulty was the fish 

and that was being ameliorated, so what is the ‘fuss all about ? 

Mr. Detzet.. Suppose we take this situation: The fish and game 
commissions approve it. Under your amendment to the Barrett bill 
on a retroactive basis we would then go back to the State of Oregon and 
seek an Oregon license from the hydroelee tric commission. The hydro- 
electric commission might give it to us or might not, but whether it 
did either, any citizen of the State of Oregon can test out the consti- 
tutionality of the Water Resources Act and the Water Resources 
Board. First you lose 6 months. 

Senator Neuspercer. You want to take that privilege away from 
them ? 

Mr. Deuzeiy. Let me explain a minute. 

In the first place, you lose 6 months’ time waiting for the permit. 
Then if they take this to the Supreme Court of Oregon for interpre- 
tation that would take at least 2 years’ time. In the meantime you 
suspend all construction for a 2'4-year period. 

Senator Neupercer. In other words, your whole objection is that 
this might cause some delay; is that right? Is that the whole objection 
that you are back here on ? 

Mr. Putiuirs. That is right. 

Senator Neunercer. You talked about some of the immorality, but 
now you are objecting that this might cause some delay if you had to 
comply with the State of Oregon. 

Do you think in the future if somebody were delayed that that would 
be immoral ? 

Mr. Detzety. That would be a calculated risk. 





50S WATER RIGHTS SETTLEMENT ACT 


Mr. Puiriirs. No; but you are starting from scratch in the future, 
and you take these things all into account as you go. 

Senator NEUBERGER. Suppose you never rec eived your license at all. 
What would your position be on the Barrett bill? Suppose it was 
still pending ¢ 

Mr. Puitires. You mean the Federal license? 

Senator Neupercer. Yes; Federal Power Commission. 

Mr. Puicuirs. It would probably depend on a lot of factors that 
you would have to coordinate. It is hard for me to say. 

Senator Neusercer. Would you support the Barrett bill, then, if 
you had not yet received your license? 

Mr. Prixuirs. I do not know what we would do as far as supporting 
the Barrett bill. That is pretty speculative, because you are just 
not in that situation as far as Pelton is concerned. 

Senator Neunercer. I have no other questions, unless Senator Bar- 
rett does. I just want to say this, because I talked to Senator Murray 
about this walking over here, and he is now on the floor—I understand 
we are going to have a rolleall vote later this afternoon on the amend- 
ment to the Defense Production Act. I know there are people here 
from outside of Washington, D. C., from the Northwest, and I think 
that they should be permitted to testify next, and I am quite willing ‘ 
go to 5 o'clock today, and Senator Murray will try to return after 
minerals bill that he is sponsor of is considered by the Senate. I ‘ust 
think that we ought to try to take everybody—this was Senator Mur- 
ray’s wish—who is from outside the city of Washington of any distance 
first. Then if we do not finish with all the prospective witnesses we 
will try to come back Monday or Tuesday of next week and take those 
who are here in Washington, D. C., and do not have any travel involved. 

Thank you very much. 

Mr. Puiurrs. Thank you very much. 

Senator Neunercer. Thank you, General Walsh and Mr. Delzell for 
being here with us. 

Mr. Watsu. May we have the right to include my statement in the 
record ? 

Senator NeuBercer. Excuse me. I am sorry. Of course. 

Do you want to present some of it briefly? I didn’t realize you 
cared to make a statement. 

Mr. Watsu. Yes, I would like to add 1 or 2 things. 

In connection with the fishery problem, we have reached an agree- 
ment with the United States Fish and Wildlife Service and the two 
Oregon commissions on the facilities which are to be provided during 
construction, and the Federal Power Commission has those plans be- 
fore them for approval. 

The second thing I would like to state is the status of construc- 
tion on the project. The access road grading has been completed. 
The grading and excavation for the spillway has been done. The 
tunnel to take care of the diversion was holed through Thursday a 
week ago, and there has been a tremendous amount of preparatory 
work on the plant and equipment to be used in construction of the 
main dam and reregulating dam which has been completed or is in 
progress. For instance, the cableway head tower and the track on 
which it operates has been put in place, and the tail tower with its 
anchors have been poured. The cable and equipment for that cable- 
way, which is a very expensive piece of equipment, is on hand. The 
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batching plant for the concrete has been started. There are about 10 
miles of roads on the project to get to the various parts of it that are 
partially completed at the present time. 

The quarry has been opened up and the producer of the aggregate 
has placed 1 crusher and there are 2 others that are to be used on hand. 

For that work the contractor does not get direct payment. He re- 
ceives his payment through the unit prices that he bid for the concrete, 
for excavation of various kinds, and so forth, but he has spent some- 
thing in the neighborhood of some $500,000 for that type of work. 

We have essentially completed the transmission line. It will give 
us power during the construction period at a cost of about $285,000. 

So all told we have in the project at the present time a very consid- 
erable sum of money. The actual cash disbursements are $1,237,000, 
ind the other commitments which we would have to pay for right now 
f the work was shut down total up to about $2,670,000. 

If the contract were canceled because of a cessation of work for an 
unknown period it would probably cost us between $500,000 and $1 
million for such cancellation. 

Those things I felt should be in the record. 

Senator Neusercer. Thank you, General Walsh. Your whole state- 
ment will be presented and the reporter will include it. 

(The statement referred to follows:) 


STATEMENT OF O. E. WALSH, VICE PRESIDENT, PORTLAND GENERAL ELEcrrRIC Co. 


I am Brig. Gen. O. E. Walsh, United States Army, retired, now serving as 
a vice president of the Portland General Electric Co. in charge of engineering and 
‘onstruction. My statement supplements that of Mr. Thomas W. Delzell, chair- 
man of the board of my company, and is intended to show the progress being 
made in providing facilities to care for fish at the project, as this has been a 
principal point of controversy, and second to report to you the status of con- 
struction at this time and the large commitments and expenditures that have 
been made. 

Status of fish passage facilities 

Negotiations with the United States Fish and Wildlife Service, the Oregon 
State Game Commission, and the Fish Commission of Oregon as to what facili 
ties should be provided at Pelton Dam were initiated in August 1956 following 
uur receipt of the Supreme Court decision concerning the licensing of the project. 

Preliminary discussions resulted in our presenting a plan for a long fish ladder 
which would collect fish below the regulating dam and pass them over the main 
arch dam. The downstream migrants would use the same ladder. being attracted 
into the ladder by a suitable device at the upstream end. Consideration of this 
proposal finally resulted in a joint letter to us from the fishery agencis, dated 
December 8, 1955, which stated, “It is our joint view that passage of fish both 
upstream and downstream offers the best solution to the anadromous fisheries 
problem.” They suggested in that letter also that we arrange for technical 
advice on a reimbursable basis from the Fish and Wildlife Service. This was 
done promptly and the advice of this consultant has been extensively used ever 
since. Considerable progress has been made and acceptable plans for handling 
of fish during construction agreed upon and submitted to the Federal Power 
Commission for approval. With this submission, a request was made to proceed 
with work on land pending receipt of the formal order of approval, and this 
permission was granted by the Commission. Construction of the land facilities is 
underway. 

The general characteristics of the ladder are acceptable to the fishery agen- 
cies, but they have not finally concluded whether they wish the downstream 
collection to be right at the reregulating dam or just downstream therefrom, 
with a permanent picket barrier proviced. This matter is receiving current 
intensive study, jointly by ourselves and fishery technicians. 

Details of the downstream migrant attraction facilities have not been worked 
out as yet, but suggestions have been made concerning them based on recom- 
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mendations we have been given by the fisheries consultant which the agencies 
provided to advise us. 

All things considered, a solution may be said to have been reached, and reason. 
able progress can be considered to have been made in the application of design 
details to that solution. 


Status of construction and costs 

With the advice by the United States Fish and Wildlife Service and the Oregon 
Fish and Game Commissions that it was their joint opinion that passage of 
fish over the Pelton reregulating dam and main structure offered the best solu- 
tion to the fishery problem, and the overwhelming vote of the Warm Springs 
Indians to approve the contract that had been negotiated by their tribal council 
with the Portland General Electric Co., the first on December 8, 1955, and the 
latter on December 10, 1955, action to initiate construction promptly was taken 

As a result, bids were received for the access road on February 17, 1956, and 
the contractor started work on February 27, 1956. This was initiation of con- 
struction under the terms of our Federal Power Commission license. A constru 
tion centract for the arch dam and spillway, the powerhouse, the reregulating 
dam, the fish-passage facilities, and other appurtenant works was entered into 
on March 27, 1956, with the Guy F, Atkinson Co., of South San Francisco, Calif., 
as the result of open competitive bidding. The contract amount was $6,534,349 
Other major contracts for procurement of turbines, generators, transformers, 
switchgear, and other electrical equipment have been made. A field office, con 
crete testing laboratory, and other field activities have been constructed. As the 
result of competitive bidding, purchase orders have been issued for such items as 
reinforcing steel, copper and steel waterstops, penstock, main inlet gates, em 
bedded metals for tunnel closure gate, and regulating dam spillway gates. De 
livery has started on several of these orders. The total commitments made for 
the project to date total $13,605,000. Cash payments to date total $1,539,000 
Estimated earnings not yet billed total $50,000. Estimated billings on hand not 
yet paid are $31,000. 

The prime construction contractor has done much preparatory work, for 
which he is paid under his unit prices bid, and for which he would have to be 
reimbursed under the terms of his contract with us should the work be shut 
down. The principal items of this preparatory work are listed below: 

(a) Access roads to various work areas on both sides of the river. 

(b) Shops, offices, service areas, storage yards constructed. 

(c) Cableway head tower and track completed. Tail tower anchors poured 
and erection of tower under way. All materials for cableway delivered, including 
31-inch cable and 15<-inch erection cable. 

(d) Grading of batching plan complete. New batcher purchased. 

(e) Grading for batch plant aggregate stockpile, belt conveyor and aggre 
gate washing plan complete. 

(f) Quarry opened up, concrete footings for crushers poured and one set 
up. Three rock crushers on hand. Grading for aggregate stockpiles completed 
and parts for reclaiming tunnel and conveyor on hand. 

(g) Temporary batching plant for concreting diversion trunnel entrance and 
fish handling facilities during construction partially erected. 

(h) Cofferdams for diversion tunnel completed. 

(i) Intricate forming for diversion tunnel gate structure is in progress. 

(j) Water lines and storage tanks are partially installed, compressed air lines 
have been started, and electric distribution lines to serve the job are under wa) 

It is estimated that charges for this work, should the job be shut down for an 
unknown period, would be about $500,000. The cost of concellation of contractor's 
purchase orders would probably be another $200,000, as much work has been 
done on certain rush items. 

Cancellation charges for engineering and materials and for fabrication on 
the turbines and generators are estimated in excess of $200,000. Cancellation 
charges on all other purchase orders used by our company would also be high, 
and are estiamted at $75,000. 

The transmission line to bring construction power to the site will be used 
in part to take the power generated to Redmond, where it will tie into the BPA 
transmission grid. Some 8 miles of this line built to 220-kilovolt standards, 
and 3 miles built to 69-kilovolt standards, are nearly complete. About 3 miles 
of 12.5-kilovolt distribution line and a step-down transformer station are about 
completed. These two portions of the project including the materials, all of 


which have been delivered but are mostly not yet paid for, will cost about 
$285,000 
“— . . 
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The unbilled work which has been done by the main contractor, for which 
pi iyinent is made on unit prices, consists principally of work on the diversion 
tunnel which was holed through last Thursday; spillway excavation—mainly 
nail almost to final grade; complete grading of access road to regulating dam; 
execavating and grading for fish ladder and trap for use during coustruction. 
Phe access road contractor has done about 75 percent of a $24,000 job of grading 
new turnout on United States Highway 26. Retained percentage earned on 
payments already made is $32,000. 

Engineering design and supervision of construction performed and not yet 
billed are estimated at $100,000, 

From the above, the following summation is made on actual work costs to 
date: 
Cash disbursements _- eae ipieayie ; $1, 237, 000 
Billing on hand not paid__-______~- 31, 000 
Contract earnings and material delivery not billed : 295, 000 
Preparatory work completed i 500, OOO 
Contractors’ orders cancellation charge 200, 000 
PGE orders cancellation charge______-~_- 275, 000 
Retained percentages ‘ ‘ : 32, 000 
Engineering and supervision = 100, 000 


Total. u . ; 2, 670, 000 

A cancellation of uncompleted contracts should the Neuberger amendment 
become law, would be a necessity because of the long proceedings that would 
be involved in getting an Oregon State license. The charges for such a cancella 
tion cannot be accurately forecast, as the conditions will vary as time goes on 
It can be definitely stated, however, that such charges would be very substan- 
tial and probably would lie between $500,000 and $1 million. 

It may be seen, therefore, that stopping of the Pelton project may involve 
osts substantially in excess of $3 million if the project should be shut down 
at once, and that these costs are increasing substantially each day. 

Would not such a shutdown, after work had been undertaken pursuant to a 
valid license which had been declared completely legal by the highest court of 
uur Nation, constitute a taking of property without just compensation? Would 
it not be in violation of our Constitution? 

In consideration of these questions as well as others presented to you, I urge 
that the amendment be rejected. 

Mr. Wausu. This morning I said I had a contract copy that I would 
submit for the file. IT find it is an original for our official files, and 
1 would like to have permission to send you a copy. 

Senator Neupercer. That is very agreeable, and thank you very 
nuch, 

Senator Barrett, do you have any questions you wish to ask Gen 
ral Walsh ¢ 

Senator Barrerr. No; thank you. 

Senator NEUBERGER. Senator Goldwater / 

Senator GoLpwatTerR. No. 

Senator Nevusercer. Thank you very much. 

Mr. Detzett, May I make one comment? There has been some 
confusion of late in Oregon as to the company objectives, to our run- 
ning roughshod over the Oregon law. Just before the close of this 
part of the record I should like to say that that certainly is not the 
objec tive of our company. We refrained from even moving a spade 
on that project from December 20 or thereabouts when we got the 
license in 1951 until after the Supreme Court decision. We recog 
nize this is a dual form of government. We recognize the Constitu- 
tion and we felt that when the Constitution was interpreted by the 
Supreme Court that law must apply to Oregon as it does to the other 
17 States, and that if we are following the law as defined and inter 
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preted by the Supreme Court of the United States we must be follow- 
ing Oregon law also. We couldn’t see how we possibly could be 
breaking the Oregon law when we were following the constitutional 
law defined by the High Court. That has been the attitude of our 
board of directors and I would like to have the record show it. 

Mr. Puitiirs. Supplementing one sentence of Mr. Delzell’s, I felt 
that if we were by any chance violating any Oregon law, I am quite 
sure somebody like, say, the Izaak Walton League or somebody would 
certainly bring an injunction against us. 

At this time I would like to offer for the record a telegraphic copy 
of an editorial from the Salem Statesman in a column by the Honor- 
able Charles A. Sprague, entitled “It Seems To Me,” which he writes 
in that paper. He is a former Governor of Oregon, and I would like 
to offer that for the record. 

Senator Neusercer. And this appeared what day ? 

Mr. Putters. Today. 

Senator Nevsercer. In the June 22 issue of the Statesman, this 
morning ¢ 

Mr. Puiures. That is what I understand. 

Senator Neuspercer. You may submit it for the record and I will 
be happy to include it. 

Mr. Pututirs. Thank you. 

(The document referred to follows :) 


SALEM, OrEG., June 22, 1956. 
ROBERT SHORT, 
Mayflower Hotel, 
Washington, D.C.: 


Senator Neuberger has offered an amendment to the pending Barrett bill to 
confirm State rights for control of waters. This would make the legislation retro- 
active in effect, to cancel the license granted by the FPC to Portland General 
Electric for constructing a dam on the Deschutes at Pelton site. Rollin E. 
sowles, Portland attorney, who is chairman of the “Save the Deschutes” Com- 
mittee, has left for Washington for a hearing on this amendment. He gave a 
statement to the press on his departure, which began as follows: “‘The Neuberger 
amendment is the most logical approach to the entire matter of State determina- 
tion of the use of its waters since the Pelton decision. 

“What all of us have been seeking is that the State of Oregon have the right 
to determine what use is to be made of its waters.” 

This leaves a wrong impression. There has never been a decision by any 
State body on the merits of the proposed power development of the Deschutes 
River. One State body, the Oregon Fish Commission, interposed its power of 
veto on building the dam of Pelton site. Thereupon the Oregon Hydroelectric 
Commission which alone had power to issue State licenses for hydroelectric proj- 
ects refused to act, holding that State law gave to the fish commission this 
veto power. 

So what we have had in Oregon is a decision by a State agency which is 
dedicated to a single purpose: The conservation of fish and enforcement of 
specific laws with reference thereto. This cannot be said to have been the action 
by an unbaised body with power to weigh all factors as to the use values of the 
river at the Pelton section. It is true that the legislature of one session refused 
to pass a bill favorable to this construction, but the effect of this was to leave 
the decision to administrative agencies. 

In 1955, following a report of an interim committee, the legislature created 
an agency which has no attachment to a single interest in water use, such as 
irrigation, power, navigation, fishing—the water resources commission. This 
commission now has authority to resolve conflicts over water use, within the 
frame of reference laid down by the statutes. Some time ago I suggested that 
PGE reopen its case and present it to this body. PGE informed me that because 
of the lapse of so much time, prompt action was necessary or its permit would 
expire and its very favorable contract on powerhouse equipment would run out. 
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Therenone it elected to go ahead under its FPC license as upheld by the United 
tates Supreme Court. 

For this ruling the State has itself to blame. It took into Federal court the 
ssue of whether FPC power licenses superseded State water laws, and took a 
beating. The highest court ruled that in this particular case Federal authority 
prevailed because of previous reservation of the lands, for an Indian reservation 
on one side and for power purposes in this section. The State tested the law 
and failed. It cannot now complain if PGE proceeds under the authority vali- 
dated by the highest court. 

A great deal of alarm has been raised over possible loss of State rights in water 
control as a result of the Pelton Dam decision. This paper was one of the 
first to point out that possibility in questions on authority over power uses of 
waters the line of Federal decisions has been definitely favorable to the Federal 
Government. I have been afraid that through this avenue State power over 
appropriation for consumptive use might be chiseled away. However, a close 
reading of the opinion by Justice Burton shows that it is based on narrow 
ground. Moreover, it does not relate to any consumptive use of water but 
merely its diversion through penstock and turbines. On the other hand the 
United States Supreme Court has consistently upheld State authority over 
use of water as for irrigation, I do not believe that vested rights are put in 
jeopardy by this decision, PGE, lacking any State right to water use, runs a 
risk of not getting it if further upstream appropriation is made. 

Very recently the United States Circuit Court of Appeals of San Francisco de- 
nied to the Federal Government its claim to sovereign rights over a river for 
supply of the Marine base at Camp Pendleton. This was the case where papers 
were served on some 3,000 water users around Fallbrook, Calif. The decision 
came after the Pelton Dam decision. Another case is in progress in Nevada 
where a Navy base dropped compliance with State Water law after the Pelton 
decision and put down wells for consumptive use of Hawthorne Ammunition 
Depot. If these cases reach the Supreme Court we shall have a clearer under- 
standing of how the courts now interpret laws where conflicts over jurisdiction 
on consumptive use appear. Until then I do not think the Barrett bill is needed. 

Nor do I have sympathy for the save the Deschutes people who now drape the 
cloak of “State rights” virtuously around themselves when the State itself 
failed to function as it should have to decide the PGE application on its merits, 
and after the State itself went to court in the attempt to validate the veto of 
a single, special-interest State agency over the PGE project. 

PoRTLAND GENERAL ELectric Co., 
F, H. STARRETT. 


Senator Nrupercer. Thank you very much, Mr. Phillips, Mr. 
Delzell, and General Walsh. 

The next witness is Mr. Rollin E. Bowles, president of the Izaak 
Walton League of Oregon. 

I would like to just point out, as I did earlier, for the convenience 
of those in the room, that we are going to try to hear by 5 o’clock those 

who have come from the Northwest so that they will not be detained 
over the weekend. If we do not reach the witnesses who live here in 
Washington, we will get to them next week. The others who are here 
from the Northwest are Mr. Owen Panner, attorney; Mr. Axel Miller, 
representing the Warm Springs Indian group; Mr. Howard Turner 
of the Jefferson County Chamber of Commerce, and Mr. Wilfred 
Jossey of the Bend, Oreg., Chamber of Commerce, and Mr. Erdahl 
of the Pacific Northwest “ty tilities Conference; I believe a Mr. Fred 
Erwin of the International Brotherhood of Electrical Workers. I 
think he is from out of town. We will try to cover those people by 5 
o'clock if we can. ' 

Mr. Bowles, will you go ahead. 





514 WATER RIGHTS SETTLEMENT ACT 


STATEMENT OF ROLLIN E. BOWLES, PRESIDENT, IZAAK WALTON 
LEAGUE OF AMERICA, PORTLAND, OREG. 


Mr. Bowes. Mr. Chairman, I am Rollin E. Bowles, of Portland, 
Oreg. I come here repreesnting the Izaak Walton League of America, 
the national organization, the Oregon division of the Izaak Walton 
League of America, the “Save Deschutes” Committee, the Oregon 
Wildlife Federation, the Lower Columbia River Sportsmen Council, 
Multnomah Hunters and Anglers, the Columbia Fishermen’s Protec- 
tive Union, and various other sportsmen organizations in the State 
of Oregon. 

With respect to the matter of the fish versus power situation that has 
been elaborated on by others here, I do not feel that that at this particu- 
lar moment is material to our discussion, but in view of the time taken 
there are some questions I feel should be answered. 

With respect to the negotiations that the Portland General Electric 
have conducted recently with the Oregon Fish and Game Commis- 
sions, and the Fish and Wildlife Service, and the agreements that have 
been arrived at as a result of those negotiations, it must be understood 
that those agreements have been arrived at with the commissions who 
had a gun pointed at their head, namely, the Pelton decision of the 
United States Supreme Court. There was nothing else they could 
do but arrive at the best agreement that was possible. Otherwise they 
would have the Federal Power Commission making the agreement 
for them. 

As to the Federal Power Commission hearing that was held in 
Portland in June of 1951, I attended that hearing representing the 
[Izaak Walton League. The Federal Power Commission has never 
had upon its staff a single biologist in its history. They depend upon 
the various agencies to provide “the technical information with which 
to appare mntly arrive at a decision relative to the fishery problems. 

At that particular bearing there were five agencies represented: 
the Game and Fish Commissions of Oregon, the State Department 
of Fisheries of the State of Washington, the State Game Commission 
of the State of Washington, and the United States fish and Wildlife 
Service. Each of them had several representatives testify and with- 
out. fail every one of those witnesses testified that the construction of 
Pelton Dam would result in the elimination of the anadromous fish 
runs inhabitant above the point of construction. Yet the Federal 
Power Commission in its finding found that there was no evidence 
that the fish facilities proposed by the company would not protect the 
fish and that there was evidence that they might enhance the runs of 
fish. Apparently there were some engineers or some people without 
technica] experience who gave that testimony and the finding was made 
in the face of the various expe rt witnesses who had testified there. 

> arrived at. 

The cnintttniie statement was made—and I certainly feel that. it 
was unfortunate—that it would be a new low in Government morality 
for a suspension of this license. 

I can only say in reply to that that there has already been a new 
low reached in corporate immorality in its refusal to abide by the laws 
of the State in which it was organized in this particular instance. 

All of the lands affected by this project are not reserved lands of 
the United States. Part of them are lands over which the State of 
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Oregon has jurisdiction, and that is at the point of the reregulating 
dam. Consequently State law in my opinion applies there, the Jef- 
ferson County grand jury:to the contrary notwithstanding. 

Of course, the Ne uberger amendment to the bill offered by Senator 
Barrett, S. 863, will reach other projects in the Northwest than just 
the Pelton one. Iam certain that Senator Neuberger was fully aware 

of that situation at the time that he offered the amendment. 

We know of two structures on the Cowlitz River in the State of 
Washington that will be affected by this particular amendment that 
the State of Washington has consistently and is still fighting with 
every resource at its command, for there is a positive law on the 
-tatute books that prevents the construction of any —_ in certain 

vers flow ing into the Columbia westward from McNary Dam higher 

in 25 feet. 
As to the proposition of the suspension of this license during the 
iume When this amendment would require the company to go back to 
the State, there was some discussion here this morning with respect 
to the Columbia Valley Power Co.’s license which was issued, I under- 
tand, in 1924. Construction commenced by that company and then 
n 1936 the license was finally abrogated and the project works taken 
over by the Federal Government, a period of 12 years having expired 
in the interim. 

In that particular instance, the work was suspended, or abandoned 

ctually, by the company. They quit work voluntarily and it was 
obvious that there was no intention on the part of that corporation to 
‘continue. In fact, as I recollect, the corporation itself in the interim 
period had gone out of existence. I could be wrong in that particular 
part of it, but I know that there was no court test nor was there any 
requirement of State license that coused the Federal Government to 
step in. The license was issued in December, as I recall it, in this 
particular instance, to the Portland General Electric Co., and they 
were required, as I remember, to begin construction within a vear. 

Now, it has been 414 years since that project was author ized by the 
Federal Power Commission and extensions of that license have been 

vranted continuously since that time. 

The same situation prevailed with respect to the writeoff provisions 
on the tax structure and that has been extended and reextended as time 
went along. There is no basic reason why that would not be con- 
tinued, and I am quite sure that it would, in any event. 

The history of both agencies in that particular respect has been 
toward liberalism, to the extreme in fact. It must be remembered 
by this committee in its consideration of this particular bill and the 
amendment that so far as Oregon is concerned 51.3 percent of all of 
the land area of that State is still in Federal ownership and there is 
not a stream that I know of in the State of any consequence with 
respect to water quantity that is not affected with power withdrawals. 
They are all over the place. 

[, as attorney for the Izaak Walton League and other interested 
groupe, have considered the proposition of proposing to the Congress 

legislation that would abrogate those power withdrawals in order ‘that 
we could get out of that vicious proposition of having the Federal 
Power Commission telling us when, where, and how we were to use 
our waters, 


thes 
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Mr. Phillips made the statement that the Federal Power Commis- 

sion is required by the act to take into consideration the recreational, 

fish, and wildlife situations, and they are, but the act does not prescribe 
the measure of consideration they are to give to that situation, and I 
know from personal experience that so far as we are concerned in the 
West, it has been nil. There is only one case that I know of in the 
history of the Federal Power Commission where they have refused to 
grant a license by reason of the recreational aspects of the situation 
and that was on the Namak: agon River in Wisconsin, and I have visited 
that area where the proposed project would have been constructed and 
it has nothing to compare with the recreational destruction that would 
be effected on this particular stream. 

I was also representing interested groups on the McKenzie River 
9 year ago this month where the scenic values that would have been 
destroyed by a municipal corporation were incomparable in this whole 
Nation. Yet a license was granted. Fortunately there we could take 
the issue directly to the people and they turned it down. 

Of course, in this situation here, all w have been asking consistently, 
and all we still ask, is that the State of Oregon be given the right to 
determine what use is to be made of these resources, whether they are 
for fish or power, or for just washing our hands and face. That 
should be for the State of Oregon to determine, not someone some- 
where else, and that is what the Barrett bill will do in the future. 

We feel that it should apply to those projects not yet constructed 
where licenses are outstanding. 

One factor that gives me grave concern about the Barrett bill un- 
less this amendment is made a part of it is those people who testified 
before me indicated there is another project contemplated above this 
one on the Deschutes River, namely, the Roundview project, for which 
a preliminary permit has alree ady been issued by the Federal Power 
Commission and is outstanding. 

Prior to this time at least a preliminary permit has always been 
tantamount to a license. Since the introduction into the Congress of 
the Barrett bill, we have seen a rash of such requests for preliminary 
permits all over the west, and it is my fear that unless this amend- 
ment is made a part of the Barrett bill, those preliminary permits will 
result in nullifying even in the future much of what this bill originally 
was designed to accomplish. Those matters are very grave to us. 

Let us take the Clackamas about which Mr. Phillips has spoken 
here, and Mr. Delzell. That stream has been blocked by Portland 
General Electric for a great. many years, and even so great a writer 
as Rudyard Kipling wrote about the fishery resources 1n that stream 
before those dams were there. I am happy that he has not had the 
sad experience to go back now and see what those resources are as a 
result of that damming by two structures by Portland General Elec- 
tric Co. Now they ask you to eliminate completely the rest of the 
resource by a high structure far up the river to block up forever the 
major spawning areas. 

I might explain to this committee that so far as the mature fish is 
concerned in the Deschutes River, and the statement that Mr. Delzell 
and Mr. Phillips made that this run is inconsequential, I contest it 
very strongly. Mr. Delzell and Mr. Phillips indicated that there were 
only some 165 salmon that went above the point of construction. I 
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think they are either wrong in their figures or are trying to confuse 
the committee. 

The count about which Mr. Phillips stated was taken at the very 
headwaters of the Metolius River many miles above the point of con- 
struction, and all of the fish that arrived at that trapping rack were 
not taken ; many of them were allowed loose; the State fish commission 
took only so many of the fish that it wished to spawn artificially in its 
hatchery located at that point. It was estimated by competent biolo- 
gists in the hearing before the Federal Power Commission that there 
was in excess of 5,000 steelhead trout migrating above the point of 
construction and 2,500 spring Chinook salmon migrating above that 
point. 

There are a great many people, I know, testified there who stated 
they had never seen salmon in the Deschutes River. Well, I have 
known people that lived all their life inside one room and never saw 
the flyspecks on the window, too, but the fish are there or the hatchery 
wouldn’t be there, and there have also been $275,000 of funds appro- 
priated by the Congress of the United States for the lower Columbia 
River development program to that hatchery but are still in suspen- 
sion while this project situation is being worked out. 

Necessarily the Fish and Wildlife Service won’t recommend to the 
Congress that money be devoted there unless the fish were there. 

There is also a fragmentary run of sockeye, locally I knew as blue- 
back, entering and spawning ‘beyond the point of construction of this 
project. Consequently those fish runs—and it must be remembered 
also by this committee that those are the fish that have survived after 
all of the catch has been deleted, because the catch of those fish is made 
primarily below that point. Some steelheads are taken above, it is 
true. Relatively few, if any, of the Chinook salmon are taken and 
the blueback are not taken at all above that point except in their im- 
mature state in their downstream movement—are those who have sur- 
vived the commercial fishery and the sports fishery of the entire river, 
both on their outward and on their mature migration. 

Mr. Phillips raised the question that all the fishery resources by 
treaty belong to the Warm Spring Indians. Along that stretch of 
the river which is not used by commercial fishermen at all, that is 
true, there are many miles of the Columbia River and many miles of 
the Denclaates River that are available for the sports fishery outside 
any connection with the Warm Springs Reservation and there are 
many miles of the Columbia River that are open to the commercial 
fishery, and of course on the high seas those fish are also taken by 
both sportsmen and the commercial fishery in significant quantities. 

As to the so-called experiment and these perfected fish preservation 
devices, they are not perfected. It is one of those situations that is 
exactly as Mr. Delzell termed it: an experiment. It is proposed. 

Having put in 30 years in the heavy construction industry before 
[ took up » the practice of law and having helped to build some of these 
projects in the Northwest and lived with them all my life, I have found 
that the engineers are quite capable of taking on a proposition of 
X plus Y equals S. They can prove that to you, but so far as the fish 

resources and high dams are concerned, it has never failed to equal 
zero. We only have to go to 40 miles from Portland to see that today : 
on the Merwin Dam on the Lewis River. If further evidence is de- 
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sired they can go to the dam on the Baxter River at Concrete, Wash., 
and the same thing occurred there. And there are many others. 

As to Mr. Delzell’s statement that every dam in the Northwest is 
involved in a fish controversy, I will deny that categorically, for the 
last’ project that I worked on with my hand was 7 years ago this 
summer, the gorge plant in the Skagit River put up by the city of 
Seattle. There was no fish controversy whatever. 

They are rebuilding that again, heightening it, giving it more 
head, and there is still no controversy at this point. 

I am convinced there are others. 

This is the only source of power, I am going to confess, likewise in 

sritish Columbia which has more hydroe lectric resources than any 
other place on the North American Continent, and many of which 
have no fishery controversy connected with them. 

The British Columbia Electric Co., BC Electric Co., a stock com 
pany, a private utility company, has now constructed a project. that 
will produce 140,000 kilowatt-hours of electricity. It will be a turbo- 
generator. It will be propelled by natural gas from the Peace River 
fields in northeastern British Columbia. 

Natural gas from the San Juan Basin of New Mexico will reach 
Portland in July or August of this year and in 2 years time, when 
that project at Vancouver, British Columbia, is in operation, that 
whole gas system, including the Peace River Field, will be connected 
together and be available in Portland. They can arrive at. power that 
is compet itive in the Vancouver area from that source. There cer 
tainly is no reason why it should not be available. 

We are certainly strongly supporting the Neuberger amendment to 
this particular bill. Every State in the West is now faced with some 
problem of the Federal Government interfering with its water rights 
as a result of the Pelton decision. 

In Nevada, the Navy is having problems there on their reservation 
resolved by that decision, and they are going ahead. 

The Santa Margarita case in C alifornia is a landmark of the grasp- 
ing effects of a governmental department taking over water rights that 
had originated before the advent of white men. 

So it goes, up and down our whole area. 

With respect to the Oregon water resources law, let me say this: 
That that law came into being as a result of findings that occurred 
in the Pelton hearing of 1952, but it was asa result of the Izaak Walton 
League that the interim study came into being and the bill that created 
that was held bottled up tightly in a committee of the House until such 
time as it was found that House bill 160 could not be passed out, and 
then it came into being. 

We have a Water Resources Act that is comprehensive, wide, and we 
have a good board. All we are asking here by the Neuberger amend- 
ment is that that board be given the authority, the privilege of passing 
upon the rights that. Portland General Electric has been granted to it 
before it has made impossible the use of that. stream for State purposes. 

Since water is of such tremendous importance here, I can only assume 
from the very reluctance of the company to submit its jurisdiction to 
that board that it is terribly fearful of the result that will be attained 
when that hearing is held. 

As far as the appellate processes are concerned, I can only mention 
to this committee this factor, that that situation now exists so far as 
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tho Power Co. is concerned in the Hells Canyon reach of the Snake 
tiver. They have made application to the Hydroelectric Commission 
Lee [It has not reached its decision. It has not handed down a 

ate license, yet construction is underway. 

‘They have not ceased construction, it has not stopped any more than 
-ortland General Electric Co. has ceased construction on the Deschutes 


fiver. 

The board came into being in August of last year, yet in all of this 10 
months of time they have deliberately avoided taking any action. That 
oard was in existence prior to their letting any contracts on this 


project. 

If they had wanted to institute action and had not been fearful of 

at the board would do with this application, most certainly they 
vould have had ample time in which to have had that hearing con 

icted and most of it out of the way by this time. 

Mr. Phillips is fully cognizant with what goes on when a private 

tizen or a club or organization such as the Izaak Walton League takes 

appeal from an administrative body alone, without the aid of 
State smarty there along with them. It is just whistling in the dark, | 
v from sad experience in other places. 

( \sidialipaiat we feel that S. 863 most certainly should be passed 
but that we are going to have a great many of the horses already out 
of the barn and driven off to the glue works if this amendment is not 

made a part of it, for most certainly these applic ations for prelimi 

ary permits are going to be construed as a license, and that is what 
is going to happen to us. 

We feel that we should have the right of self-determination. That 

all we are asking out there. 

Senator Barretr. Mr. Chairman, may I have the privilege of asking 
Mr. Phillips a question as a result of the testimony of the witness 
here with reference to preliminary permits, as I understood you to 
designate it ? 

Mr. Bowes. That is right, sir. 

Senator Barretr, I think Mr. Phillips is here? 

Mr. Puiuips. I am sorry, I did not hear the question. 

Senator Barrett. [ think it has been stated here that numerous 
preliminary permits have been issued by the Federal Power Commis- 
sion—if I am incorrect you correct me, please—that might ripen into 

1 license and the witness is concerned and I am a little myself that 
the permits might, in effect, be constituted as vested rights at this time. 

Mr. Putuies. I do not think there is any question about that, Sen 
ator. A preliminary permit never resolves in a vested right; that is 
only a limited right to explore and do engineering work, preliminary 
investigation, to determine the feasibility of a project. 

Mr. Bowles mentioned, for instance, on Round Butte; the pre- 
liminary permit is for a limited time. The Round Butte preliminary 
permit is entirely expired and we are not doing anything with it. If 
we wanted to do anything there, we would have to get another pre 
liminary permit or something like that. That has expired. 

You cannot do any construction under a preliminary permit and 
there is no obligation on the part of the Government under a pre 
liminary permit. 

Senator Barrerr. In other words, while the preliminary permit. is 
in force and effect, it does not give the right of the applicant, give the 
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applicant any right, rather, to come in and pursue and demand a 
license as a result of that? 

Mr. Puitiirs. Not at all, and it is only when you apply for a license, 
which usually comes subsequent to exploration under the preliminary 
permit, that you really get down to having a real hearing on the mat- 
ter because there is nothing very much to ‘be heard in connection with 

2 preliminary permit because you know nothing about the feasibility 
of a project. 

Senator Barrerr. In other words, it is your position that the fears 
expressed by the witness as to these numerous preliminary permits 
are unfounded ? 

Mr. Pius. Well, I do not think there is anything to fear at any 
time from a preliminary permit because there is no right of construc- 
tion under them. They have no right to go ahead. 

You could not attempt to even commence a project with only a 
preliminary permit. 

Senator Barrerr. It does not in any way commit the Federal Power 
Commission with reference to an application for a license? 

Mr. Prituires. That is right; you have to have a license before you 

can do anything in the way ‘ofa power project. 

Senator Barrerr. Mr. Chairman, the reason I asked this question is 
that I think the staff might inquire from Mr. Gatchell with reference 
to that particular point. I would like to be informed on it myself. 
I do not care if they have anything more than a little short statement 
from him. 

Mr. Linewraver. Very well, Senator Barrett. 

I think the law is as Mr. Phillips stated. 

Senator Barrerr. I assume it is, but I do think we ought to have it 
verified. 

Mr. Lineweaver. I will ask Mr. Gatchell for a statement. 

Mr. Bowes. I know that once a preliminary permit is issued for a 
project, no one else is authorized to make any other investigation or 
doanything. They have a prior right at that point. 

Senator Barrerr. That is the reason I wanted to make inquiry. 

Do you know Mr. Gatchell, Mr. Bowles? 

Mr. Bowtes. I am quite familiar with him, having argued about the 
Pelton case all the way from Portland to the United States Supreme 
Court on this matter. 

Senator Barrerr. I was concerned as you were and I wanted to get 
that matter cleared up. 

Senator Neusercer. May I ask several questions of Mr. Bowles 
before he leaves the stand ? 

I will just say for the record that the chairman asked me to resume 
the hearing while he is on the Senate floor and he will return as soon 
as he can. 

There is still pending on the calendar a bill of his dealing with 
minerals and he is going to try to take care of that before he comes 
back. We will try to conclude with the out-of-town witnesses by 
around 5 o’clock. 

Mr. Bowles, you had finished your presentation ? 

Mr. Bowtes. Except for one factor, Mr. Chairman, and that is that 
there have been indications in previous hearings that this will be a 
great recreational area that will be opened up. From experience that 
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I have had, personally, on a great many of these projects throughout 
the Northwest, I am wholly in disagreement with that statement. 

We have only to go to Bonneville Dam, within 50 miles of Portland 
and there are 50 miles of water backed up by that dam. We do not 
see any people fishing there except possibly a handful during the 
course of any one day. 

You go below the dam where the water is alive and moving, and 
there are people all along the banks of the Columbia. You go up 
above the point where there is slack water and you will find the same 
condition. 

Go to Lake Merwin on the Lewis River, the only point where there 
is any substantial amount of trout fishing, and that is where the 
water flows in from the main stem of the river or the creeks flow into 
it, and so it goes throughout these high impoundments in the 
Northwest. 

Now there are three situations very close to this one that are often 
compared to this, but most certainly the comparison is unjust— 
Crane Prairie, W ickiup, and the Ochoco Reservoir. There are large 
areas there of relatively shallow water that provides a substantial 
amount of fish food upon which the trout or the fish that are gen- 
erally sought in this area are able to feed and make spawning areas 
available to them, and, consequently, there is. 

However, with the Ochoco Reservoir that situation there is one 
where trash fish are again taking over after it was poisoned not too 
long ago by the game commission, and already plans are being pro- 
posed by the game commission personnel for a poisoning program 
which will eliminate all the fish, trout and trash fish equally, to start 
all over again. Of course, whether they will eliminate all of the 
trash fish is questionable, because they did not the time before oe 
of the tributary situation. The same thing is true in the lower struc- 
ture, whether it is Craine Prairie or Wickiup, there is a terrible trash 
fish problem there and that cannot be poisoned because of too many 
miles of river basin that weuld be affected by the poisoning program 
and eliminate the tremendous resident fishery. 

This area that would be impounded at this point will be the same 
situation, it will be impossible ever to impound it. 

What is actually created by these high structures, and this one will 
fluctuate twice a day during its operational procedure to the amount 
of 6 feet at each operation. At a maximum of 6 feet draw-down, they 
have created no more than a biological desert, is what they have done. 

Senator Neupercrr. Mr. Bowles, thank you very much for bringing 
us your informatiton today and we appreciate your coming. Thank 
you indeed. 


STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, 
FEDERAL POWER COMMISSION 


Mr. Garcuett. Mr. Chairman and members of the committee, my 
name is Willard W. Gatchell and I am General Counsel of the Fed- 
eral Power Commission. 

Chairman Kuykendall of the Commission has asked me to present 
the Federal Power Commission report on the amendments intended to 
be offered by Senator Neuberger to Senator Barrett’s amendments to 


5. 863. Copies of the Commission’s report have already been given to 
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your committee and I would like to ask if the Commission’s report 
could be inserted in the hearing record at this place. 

The Commission present a very important consideration in connec- 
tion with the proposal to add a new section 11 which would suspend a 
license or pe rmit issued under the Federal Power Act, and authorize 
the Commission to terminate such a license or permit or to lft the 
are 

The Federal Power Act was enacted to provide for orderly construc- 
tion of those water power developments found to be subject to Federal 
jurisdiction and which the Commission considered could be construced 
by non-Federal agencies in conformity to the standards laid down 
by Congress. 

The suspension or repudiation of a license in the manner proposed 
would not be in harmony with the language or tenor of the Federal 
Power Act itself, as stated in the report of the Commission. 

May I also refer to another matter which was not considered by 
the Commission. 

It is understood that another amendment intended to be proposed 
by Senator Neuberger would add to section 3 of the bill a paragraph 
providing that “water” and “water rights” would not include water 
or water rights in navigable and interstate waters. 

When the Federal Power Act was amended in 1935, we had a little 
difficulty in trying to describe those waters which are subject to the 
jurisdiction of Congress by reason of being navigable or affecting 
lower navigable capacity. One difficulty is suggested by the words in 
the proposed amendment “interstate waters,” which might refer to 
streams which border two States or to a stream which flows from one 
State into another. 

Under either of these connotations, however, the language of the 
proposed amendment would seem to apply to any w aters within the 
river basin of the particular interstate water involved. 

I suggest, therefore, that the proposed paragraph to be added to 
section 3 might define water and water rights as not including “water” 
or “water rights” in navigable waters or waters subject to the juris- 
diction of Congress under its authority to regulate commerce with 
foreign nations and among the several States. 

Senator Nevpercer. I might say that the following messages have 
come in, both for and against the amendment: 

Dear SENATOR: I am writing you this letter concerning Senator Neuberger’s 
amendment to section 11 of Senate bill 8638. 

This Neuberger amendment to the bill, if passed, will stop the construction 
of the Pelton Dam whieh is being built by the Portland General Electrie Co. 
on the Deschutes River. I, like the other citizens of this community, am very 
distressed over the prospects of the Pelton Dam being suspended. 

Pelton Dam will be one of the greatest things for central Oregon since the 
north unit irrigation project, which brought water to our farmland. After 
this dam is completed, central Oregon will have a firm power at all times, rather 
than the power interruptions as we now experience because the bulk of our 
power lines in this area are over 100 miles in length. 

Here in the Madras area, more industry is coming in all of the time and these 
power failures will’ prove more and more expensive to the community, as well 
as jeopardizing future industrial development. In about 10 days the Jefferson 
County plywood plant will start operation. This plant cost over $1 million 
and their need for firm power is obvious. 

We, the residents of Madras, Oreg., have hadi to make many costly investments 


in order to take care of the many people coming in to work on the Pelton Dam. 
Most of these programs, such as housing, schools, et cetera, have already been 
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started at a large cost to the taxpayers as well as the independent business- 
men. If the dam work is suspended, the community will be faced with many 
severe financial problems by half-completed projects, and unemployed people 

Pelton Dam is being constructed in a deep canyon that is not accessible to 
anyone but the ambitious fisherman who is willing to hike up and down the deep 
and steep canyon walls for a little Sunday fishing. The people who oppose this 
dam are the sportsmen who enjoy this fishing area and feel that the dam will 
ruin all fishing possibilities in the river. This is far from correct as a substantial 
cost of the dam is for a fish ladder that will allow the fish to move up and 
down stream with little more trouble than they have for the past centuries. 

I feel that, as far as recreational possibilities are concerned, more people 
will be able to enjoy the river than ever before after the dam is completed, 
as recreational areas are planned on the backwater of the dam. 

Senator, I urge you to hear the voices of the people of this area who know 
what’s best for this area. If Senator Neuberger’s amendment to section 11 is 
allowed to stand it will have a catastrophic effect on this area. 

Very truly, 
HARLAN GRIFFITH. 


Mapras, Or»EG., June 19, 1956. 
Hon. JAMES E. MURRAY, 
United States Senator, 
Chairman of Interior and Insular Affairs Committee, 
Washington, D. C. 


DEAR HONORABLE Sir: The construction of Pelton Dam is already begun. It 
has been a “shot in the arm” for the businesses of this locality. Many residents 
of this community have helped to alleviate the housing shortage by the construe 
tion of new homes and trailer courts. 

The whole question in the State of Oregon seems to be “State rights versus 
Federal rights.” Portland General Electric has a Federal license to construct 
the dam but has failed to secure a license from the Oregon Fishing Commission, 
even though PGE has agreed to build an elaborate tish ladder which would not 
impair fishing on the Deschutes River. It has been proven that fishing on the 
Columbia River has never been endangered by the construction of the Bonne- 
vill or Dalles Dam. 


Needless to say, but passage of bill S. 863 with Congressman Richard 
Neuberger’s amendment will greatly impair the financial structure of Madras 
and Jefferson Counties. 

I trust that you will be instrumental in the defeating of this bill. 

Sincerely yours, 


(The Reverend) Jonn L. WeLcu, 
Vicar, St. Mark’s Episcopal Church. 


JUNE 21, 1956. 
Senator JAMES E. Murray: Urge passage 8S. 865 with Neuberger amendment 
requiring suspension Federal Power Commission licenses until States grant 
authority for construction. 
FRANK P. MARQUIS, 
President, Illinois Division, Izaak Walton League of America. 


JUNE 21, 1956. 
Hon. JAMES E. Murray: Strongly urge passage of bill S. 863 with Senator 
Neuberger’s amendment. 


ARTHUR KAFTAN, 
President, Izaak Walton League. 
Our next witness, and we are not following the list, as I said, but 
rather, those who are from out of the city so that we can suit their 
convenience, will be Mr. Owen Panner, attorney, representing the 
Confederated Tribes of Warm Springs Reservation. 
Mr. Panner. 
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STATEMENTS OF OWEN PANNER, ATTORNEY ; AXEL MILLER, CHAIR- 
MAN, TRIBAL COUNCIL; AND OLNEY PATT, VICE CHAIRMAN 


Mr. Panner. Thank you, Mr. Chairman. 

Senator Murray suggested that we would all testify together and 
it is our plan to have two of the gentlemen from the tribe take the 
stand first, and I will conclude if there is no objection. 

Senator Neuspercer. We will be very happy to have them. 

I might say, in addition, that this morning there was some dis- 
cussion between Senator Anderson and myself in questioning Mr. 
Delzell over the farm electrification in Oregon, how many farms were 
electrified in 1935 and how many in 1955. 

We obtained these figures from the Rural Electrification 
Administration. 

In 1935, 27.5 percent of the farms in Oregon were electrified. On 
June 30, 1955, 97.2 percent of the farms in Oregon had electrical 
service. 

Go ahead, Mr. Panner, and introduce the representatives of the 
tribe. 

Mr. Panner. Mr. Chairman, we will introduce first as the first 
witness on behalf of the Confederated Tribes of Warm Springs Res- 
ervation Mr. Axel Miller, chairman of the Tribal Council. 

Mr. Miter. Mr. Chairman and members of the committee, we more 
or less came here, I might say, to find out if this amendment of yours, 
Senator Neuberger, and I will say when anything like that comes up 
before our people at home, it kind of frightens us; we have been dealt 
with by the Government at times when things had appeared before 
us, and they have ended rather unsatisfactorily. 

So whe m we heard about your amendment, I sent you the wire. 

We are here to appear before you for the reason that we think your 
amendment eventually might be rather injurious to our reservation 
of Warm Springs, Oreg., and more or less that we are a bunch of 
people there living on the reservation kind of by ourselves from the 
rest of the world, and we have many problems to contend with in our 
reservation as well as those with the Federal Government and the 
State government, to a certain extent. 

If I can have some of your time, I might say that we originally 
lived at the Columbia River, and after the treaty of 1855 was entered 
into with our tribe, we moved to Warm Springs, where we have lived 
ever since that time. 

Speaking of Pelton Dam, there have been statements made here 
for and against the case. We have our land where the Pelton Dam 
is to be constructed, and before we had entered into the contract with 
the Portland General Electric, this problem had been considered by 
the Tribal Council for quite a long time, and we had studied the thing 
quite thoroughly with the assistance of our attorneys and after we 
had decided that it was all right, it was entered into a contract 
whereby it was sent to the Bureau of Indian Affairs in the Depart- 
ment of the Interior and while it was there, it was thoroughly investi- 
gated as to the legal points of everything. 

After the thing was found out to be legal, it was passed and ap- 
proved by the Secretary of the Interior. When the contract came 
back to us approved, we put it before our people to be adopted and 
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it went through by a large majority, I might say by at least 90 percent 
of the people who voted for construction of the dam. 

We feel if your amendment should happen to go through, Senator 
Neuberger, that it will cause some more delay in going ahead with 
the construction of the dam. Iam speaking for my people as to their 
feelings since they have asked us to come here and appear before the 
hearing. 

As for the fishing, I think that the right has been granted to us by 
our treaty which we had entered into with the Government back i 
1855 and it states that— 

The exclusive right of taking fish in these streams running through or border 
ing said reservation is hereby secured to said Indians. 

I will say that the construction of the dam, we are depending on it 
quite largely for the income that we are going to get after the dam is 
completed, in fact, that is in effect now. 

As for the Barrett bill, I personally do not have anything against 
the bill itself. That is about all I have to say at the present time, 
Senator Neuberger. 

Senator Nevpercer. Thank you very much. I certainly appreciate 
your coming here. 

Would you care to speak to us, too, Mr. Patt? 

Mr. Parr. T am Olney Patt, vice chairman of the Tribal Council of 
the Confederated Tribes of Warm Springs Reservation. 

Our purpose in coming here, Senator Neuberger, is that in case the 
bill goes through, together with the amendment, it is the hope and 
wishes of my people that it will in the end result in not creating a 
change where it will jeopardize the position of my people in the way of 
water rights. 

When the reservation was set aside for my people, we contend that it 
was not the intention of the Federal Government in setting up thi 
reservation to deny them the rights to use any water within th 
bounds of the reservation. So at this time I would say that thers 
should be due consideration given and there be adequate provision 
put into the bill for the protection of the Indian water rights. 

Senator NeuserGer. You mean into the Barrett bill? 

Mr. Parr. Into the Barrett bill. 

Senator Neusercer. What form do you think that should take, Mr. 
Patt? 

Mr. Panner. If I may attempt to answer that, because it is a legal 
problem. 

Senator Neupercer. You state your name and answer if you think it 
shoul dbe answered by their attorney. 

Mr. Panner. In that connection, Mr. Chairman, I think that it is 
probably a little off the subject to this particular hearing, but the 
Indian tribe would at this time like to say that when the question of 
the Barrett bill itself comes up for consideration, we appreciate very 
much the efforts of the drafter of this bill to take care of the rights of 
the Indians, and we believe that there has been an attempt made to 
do that. 

We do not believe that there is any attempt in the drafting of the 
Barrett bill to remove any Indian water rights. However, we would 
respectfully request that a further provision be entered into to make 
sure that there is no controversy, and that would be the addition of 
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this particular language in line 9 on page 8 after the words “through 
them”, adding “which they shall continue to enjoy to the same 
extent as if this Act had not been passed” 

In that connection also, we would like to ask that. the word “exist 
ing” in line 8, page 8, be deleted from the bill, the particular pur- 
pose for those being that the Indian water rights as interpreted in 
the Supreme Court decision of Zhe United States vy. Winters have 
been subject to a great deal of question, and we do not want their 
rights tied down to what they may have at this particular time. 

In other words, under the Winters decision, the United States 
Supreme Court held that the Indians, when they retained their reser- 
vation, retained with it all the water rights necessary to properly 
cultivate and live on the reservation. So that. even rights that have 
not yet been perfected under that Winers decision will still inure 
to the Indians. 

If there is any intent to take from the Indians any water rights 
which, as I say, I am sure there is not, I think that should properly 
be the subject of other litigation and it probably would involve a 
question concerning taking property and compensation. 

So I think that properly is not within the scope. 

Senator Neupercer. These matters pertain to the Barrett bill itself 
and not to the so-called Neuberger amendment ? 

Mr. Panner. That is why I say I think we are a little off the 
subject, but I would like to put that in the record. 

Senator Neusercer. We are happy to have that in the record, and 
it is now in the record. 

Certainly I will say this; I will not enter into any discussion with 
you about this, particularly in the absence of Senator Barrett, but 
it will now be in the record so he can study it. 

Mr. Panner. Fine. 

Mr. Parr. Senator Neuberger, I think that is about all. The rest 
will be covered in the statement that I think Mr. Panner will submit 
to your committee. 

Senator Neupercer. You go ahead, Mr. Panner, if you please. If 
you possibly can, you might paraphrase some of it as earlier witnesses 
did. 

Mr. Pannen. I will try to get through it as fast as I can. 

First, my name is Owen Panner, and I am attorney for the Con- 
federated Tribes of Warm Springs Reservation. 

I think in attempting to paraphrase, I dare not leave out the per- 
tinent parts of my testimony because the Indians feel, and I feel, 
that throughout the controversy which has raged over the Pelton Dam 
between, let us say, the fishing interests on one side and the power 
interests on the other, and various people that have lined up on either 
side of the matter, that the Indians’ rights have been very sadly 
neclected. 

Up until Senator Neuberger’s statement today in opening this hear- 
ing, I do not recall ever having heard the situation of the Indians con- 
sidered by the people who are opposing the Pelton Dam. 

Senator Nevrercrr. Senator Murray opened the hearing. 

Mr. Panner. I think you are correct; however, your statement after 
Senator Murray opened the hearing, in explaining what the situa- 
tion was about, you mentioned that the Warm Springs Indians had 
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in interest in this. To my knowledge, that is the first indication 
that the Indians have had any interest. 

I think that interest, probably with all respect to Mr. Bowles and 
all of the various fishing groups that he represents, is a more sub- 
sti antial and vital interest than the interest that any of those people 
have init. I say that after giving it some consider: ation. 

It is true that those people are vitally interested with the fishing 
resources in the State of Oregon. The Warm Springs Indians, on 
the other hand, are vitally concerned with their livelihood on the 
reservation. 

It is a fair statement for me to make that their standard of liv- 
ing on the reservation is below, by far, the average standard of living 
of the other people throughout the State. When they ceded to the 
United States Government approximately 10 million acres of the rich- 
est part of central and eastern Oregon, they reserved for their own 
use approximately 400,000 acres. That 100,000 acres was selected 
by the United States Government and the gentlemen who participated 
in the selection stated that they received an area which would not sub 
stantially hurt the rest of the United States in its subsequent develop 
ment. 

Other people who had occasion to be present at that time, and the 
Indians themselves, stated that it was a very inferior portion of the 
10 million acres and it was so proven by reason of the fact that the 
Indians had never chosen to make any homesites or campsites in this 
area. 

The purpose of this is to state that their reservation, while they 
have timber resources, is not substantially suited to farming. Their 
agricultural areas are very limited. They have no other mineral 
resources that we know of at this time and basically, their resources 
are confined to timber and water. 

Recently their timber resources have become more valuable and the 
tribe is making a very intelligent and efficient effort to develop those 
and obtain some income for the members. That, however, is not any- 
where near sufficient to maintain a standard of living. 

They have been encouraged by the Federal Government to, we might 
say, terminate. That has been the word that has been used. That has 
been the policy of the Bureau of Indian Affairs, I believe. 

Our people are not happy with that at this particular stage. They 
have been encouraged, however, to develop their own resources, stand 
on their own feet. 

Now, in connection with their first attempt to develop their water 
resources, that is, the construction of Pelton Dam, other interests 
come in and the Federal Government would propose to come in and 
eliminate the Pelton Dam. I am not saying at this point that the 
Indians should receive sny consideration ahead of anyone else, but 
I think that their consideration is merited on at least the same or 
higher basis than the interests of those people who are looking for 
recreation, considering also the fact that those people who are looking 
for recreation have many other areas in the State of Oregon and in 
the Northwest, whereas the Warm Springs Indians are confined to 
their particular 625 square miles. 

This particular contract would result, insofar as the Pelton Dam 
is concerned, in approximately $85,000 per year income to the tribe, 
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not a substantial amount of money, considering the fact that there 
are 1,250 members of the tribe. 

If the Round Butte Dam were built, they would receive approxi- 
mately eighty-five to one hundred and seventy-five thousand dollars 
more, or approximately a total of $250,000 a year. 

Both the Round Butte and the Pelton are covered by the Indians’ 
contract with Portland General Electric. In addition to the monetary 
benefits that they would receive, they would receive reasonably low- 
cost power and a guaranty of power delivered on the reservation. 

Under their contract with Bonneville, when the Bonneville right- 
of-way was put across the reservation, they received 4,000 kilowatts 
of electricity which were to be transmitted through any facilities 
available, a ridiculous provision, because at that particular time Bonne- 
ville failed to explain to the Indians that there was no way to 
transmit the electricity to them; that they could not take the power 
off the line. 

Now, it does not become so ridiculous because that 4,000 kilowatts 
can be transferred through P. G. & E.’s facilities. Their contract 
provides that that can be done if they receive their P. G. & E.’s allot- 
ment from Bonneville. 

There were some figures introduced here a while ago concerning 
the percentage of people, rural areas in Oregon, that had electricity 
totaling some 2 98 percent, I believe. 

Senator Neupercer. 97.5. 

Mr. Panner. With respect to the Indian people, the percentage of 
rural people having electricity is next to nothing. 

Around the immediate he adquarters area, there is electricity. In 
the rural areas there are very, very few homes that have electricity. 
This particular contract with Portland General Electric would ulti- 
mately permit the Indians to have electricity. 

Further, it would give them opportunities for industry. 

Senator Neusercer. How would it ultimately permit? How would 
it operate? 

Mr. Panner. The contract itself, Senator, provides that they will 
receive up to 10,000 kilowatts delivered at the reservation. The in- 
come from this Pelton Dam project has not now been allotted, but 
it has seriously been considered by the council as available for use in 
distributing electricity over the reservation. 

There is a further allotment from Round Butte in the event that 
it were built. At the present time the Warm Springs Lumber Co., 
located on the reservation, is locating their own power. They would 
like to purchase this power from the Indians and discontinue that. 

So, basically, there is more than simply the money that is involved. 

Senator Neunercer. Some Indian tribes in the Northwest have 
formed REA’s, have they not? 

Mr. Pannen. Yes, they have, Senator ; however, this particular area 
is rugged, as you know, areas widely scattered, and the problems of an 
REA have not yet been overcome. “Perhaps some day t. they will. 

During the time this contract was being negotiated, it was studied 
very painstakingly by an electrical engineer who was recommended 
by the Department of Interior and he assisted in the contract, and 
the contract provides that they can put in their own generators in 
the reregulating dam if they so desire later. 

There are facilities being provided for that purpose. 
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As the chairman said, the Secretary of the Interior checked the 
contract very carefully, the Solicitor’s Office approved the legality of 
it. In that connection, I would presume that some consideration was 
given to the Pelton decision. 

This morning there was a good bit of conversation between Senator 
Anderson and representatives of the P. G. & E. that P. G. & E. had 
gone ahead and they now were simply objecting to going back and 
complying with the State requirement. 

I do not think that it is any particular secret the problems that 
are involved in starting back again. I think Mr. Bowles’ testimony 
here indicated that he had substantial doubt as to whether or not the 
Pelton project would ever be approved by the State authorities. 

[ think Senator Neuberger indicated tacit approval to the position 
that, having properly been authorized under existing laws, the dam 
should not now be started over, when he asked the P. G. & E. officials 
the question concerning the John Day Dam. 

In any event, our position on the thing is this, and that is that at 
the time Portland General Electric and the Warm Springs Indians 
started negotiating for this contract, there was a substantial question 
as to whether the State or the Federal Government had authority. 

During the time that that dispute existed, the Warm Springs In- 
dians ceased all negotiations with Portland General Electric. They 
refused to take any position whatsoever with respect to the dam. There 
was no council action taken, and there were no further discussions held 
after the dispute arose. 

o, from 1951 until 1955, after the Pelton decision, all negotiations 
were stopped. But during that interval of time, P. G. & E., whether 
the particular interests in Oregon agree or not, applied for a license 
from the Federal Power Commission. That license was granted and 
it was not P. G. & E. or the Warm Springs Indians that prosecuted 
the appeal from the court of appeals or to the court of appeals or 
to the Supreme Court. It was the Federal Power Commission. 

In spite of Mr. Bowles’ statements here today, that the Supreme 
Court decision did not cover all the facts by reason of the fact that 
the reregulating dam is not on reserved lands or on the reservation, 
Mr. Bowles participated very vigorously in the trial of that lawsuit, 
argued it to the United States Supreme Court, and he is not now in a 
position to dispute what that Court said with respect to what the 
law was at that time. 

That decision is very comprehensive and very straightforward. 
There is no room for dispute. The ruling was that the Federal Power 
Commission had authority to issue the license and the State of Oregon 
did not have jurisdiction. That did not come about as a result of 
P. G. & E.’s efforts; that was done by the United States Supreme 
Court. 

Based upon that decision, and after that decision, the Indians re- 
sumed negotiations with Portland General Electric and entered into 
this contract. 

Now in light of this amendment, P. G. & E. would be compelled to 
return to the State authorities, granted for the moment that the only 
result would be delay, and delay is expensive. We have spent 6 years 
now between the time this project was started and the time we are 
now to and it is very easy to see that another 6 years might be con- 
sumed. 
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As an attorney, I recognize that our water resources act is certainly 
subject to being tested as to constitutionality by any citizen of the 
State of Oregon, and there could be no ultimate determination 
until that act was tested, if anyone sought to contest it. Irrespective 
of whether or not the State fish and game wished to do so, any other 
group could do it and they would not “have to do do it through a com- 
mission hearing. 

We do not think that P. G. and E. or the Confederated Tribes should 
be subject to this. They have been through the process, and they have 
been through the process exactly as was outlined by the Supreme Court, 
and the project has been authorized and it has been started. 

Now there was some further testimony this morning that the con 
struction was actually started after the submission of Senator Neu 
berger’s bill. 

Assuming that that is true, it is logical to require either Portland 
General Electric or the Warm Springs Indians to stop everything 
after the United States Supreme Court has ruled that they have 
followed the proper procedure, because a bill is introduced when then 
license under the terms of their Federal Power Commission permit 
will expire on April 1 if they do not start / 

That does not follow, as far as I am concerned. 

Further, I would like to get to that 1855 treaty a little bit. 

The Indians for years, in fact since the treaty, have never prevented 
the whites from fishing the other side of the Deschutes River across 
from the reservation. 

Under the treaty, as has been pointed out, they have the exclusive 
right to fish the entire river. Their boundary line is the centerline 
but they have the exclusive right to fish the entire river. 

The Indians have attempted in every way to cooperate. Many, 
many of the fishermen who h: ve opposed the Pelton project, including 
some of the clients that Mr. Bowles has represented here today, have 
fished frequently and constantly on the other side of the reservation 
without so much as eyer recognizing that they were domg so by reason 
of the courtesy of the Warm Springs Indians. 

Now let us take a look at that river where this dam is to be built. 

The dam itself will be constructed in a quite deep canyon. It will 
inundate approximately 60 acres of tillable farmland, maybe a little 
more or less. The rest of it will be inundated and consists of high 
canyon walls for the most part inaccessible. Certainly hardly any 
fishermen go in there because there are few access roads. 

Again, contrary to Mr. Bowles’ statement, our feeling and that of 
the Indians is that the recreational facilities will be vastly improved. 

At this point I would like to have Mr. Delzell read very briefly for 
the record the report of the Willamette Valley Commission, the joint 
report of the Willamette Valley Commission and the Army engineers 
on the use of recreational facilities. 

Senator NeuBercer. I would just like to say, Mr. Panner, that Mr. 
Belzell has testified, and if we are going to have witnesses come back, 
maybe we would have to have Mr. Bowles back. So I think it would 
be better just to confine it to your testimony; otherwise, I could not 
permit Mr. Delzell to come back without permitting Mr. Bowles to 
come back. 

Mr. Panner. My purpose, Senator, was not to have him testify but 
to make it a part of my testimony. I can read it if you like. 
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Senator Neupgererr. If you want to submit something for the rec 
ord, I think you can do that. 

Mr. Panner. We will put it in the record. 

Senator NEUBERGER, It will be included in the record. 

Mr. Panner. This record, we believe, will show that there has 
been vastly more use of those facilities after the construction of dams. 

With respect to Wickiup and Crane Prairie Reservoirs, where 
dams have been constructed, which Mr. Bowles touched upon, those 
results can be seen. In that connection the central Oregon area, and 
these particular Indians, are extremely conscious of the results of 

loss of the fishing industry. The whole area of the central part 

f Oregon is dependent for its second industry on the fishing re- 
sources and they are not concerned with anything that will deplete 
them. 

In that connection, all the chambers of commerce of the central 
Oregon area have included in here statements opposing the blocking 
of the Pelton Dam, the reason being they feel that the fishing and 
recerational facilities will be increased and not decreased. 

The Indians, better than any other people, know what the situa 
tion with resp ect to the salmon is in the Deschutes River as far as 
the quantities of them there. 

For years, in connection with the construction of Bonneville Dam, 
in the construction of the Dalles Dam, the Indians have opposed 
anything that would take away their basic food supply, and that is 
the salmon. They resisted Bonneville when it was forced upon them, 
nundating their fishing sites. 

They chose to elect to receive not money but, in lieu, fishing rights 
which, ine identally, have never been forthcoming. 

In connection with the Dalles Dam, when it was forced upon them, 
they were compelled to take money. 

Senator Neusercer. Mr. Panner, I am sorry but I will have to go 
on the floor. 

Mr. Panner. I would like to say for the record that 1 would like 
to hurry it, Senator, but we have made this trip and we feel that we 
have to put this in the record and we would request respectfully that 
this committee, 1f posssible hear this matter tomorrow. 

Senator Neupercer. I do not believe that there will be very many 
Senators here tomorrow. 

Mr. Panner. There have not been many here this afternoon. 

(A short recess was taken.) 

Senator Neupercer. Mr. Panner, go ahead. I am sorry for this 
interruption but the roll call votes require it. 

Mr. Panner, Returning to the question of the salmon, I mentioned 
that the salmon have for generations gone by been the basic sus- 
tenance of the Confederated Tribes. The -y would be the very first 
to resist any construction that would deplete the salmon, in their 
opinion, They resisted Bonneville and they resisted the Dalles 
Dams. 

In the question of the Deschutes on the Pelton project, it is sig- 
nificant to note that at the general council meetings and during the 
preliminary negotiations and discussions, none of the people 1 raised 
a question of salmon as any serious issue. Even the old-timers, the 
people who are not concerned among the Indians with money, as 
many of us are, did not consider the salmon as any substantial issue. 
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The reason for that is that there are simply, in their opinion, not 
any substantial runs of salmon in the river and there are not likely 
to be. 

The fish and game commission have apparently for a number of 
years been attempting to develop it. Perhaps they will some day 
devise underwater sign that will divert the salmon up the Deschute 
River but, until that time, we see little hope for salmon in the river. 
There area few catches, certainly, but very few. 

Salmon would be free, in any event, to go up the Warm Springs 
River, the confluence of the Warm Springs River being below the lo- 
cation of the Pelton site. 

Now, I want to go back to the question that was raised this morning. 
That is with respect to the statements that were made, I believe, by 
Senator Anderson that Portland General Electric was not willing to 
consider the interests of the people of Oregon. ; 

It is the feeling of the tribe that the wishes of the people of Oregon 
are not always accurately represented by the thinking of one par- 
ticular commission. 

In that respect, I believe that Senator Neuberger’s inference that 
the late Governor Paul Patterson supported the position of the fish 
commission by reason of the fact that he was governor of the State 
when they took the appeal to the United States Supreme Court is of 
questionable value. I don’t believe that we can attribute to a gov- 
ernor his firm belief in everything that all of his commissions do. 

During the time that this argument raged before the Pelton decision, 
as I understand it, the fish commission alone had the say. Naturally, 
the fish commission are concerned primarily, if not entirely, with the 
conservation of fish. They are not concerned with the overall picture, 
I don’t believe, as much as the present hydroelectric commission that 
we now have would be. 

Therefore, I think that, when we say that the people of Oregon are 
against this project, we are carrying it a little too far. It is our 
feeling that it is a minority of the people in Oregon that oppose the 
construction of the Pelton Dam; a strong minority, but, nevertheless, 
a minority. 

I think it is fair to state in support of Senator Neuberger’s addition 
to the record of some of the exhibits which were the editorials in the 
Oregonian, that the Oregonian has consistently taken a position against 
the Pelton Dam. Neither do we believe that that accurately reflects 
the feeling of the people in the State. There are other editorial writers 
in the State that have taken contrary positions. 

We believe that the fact that the fish commission refused to license 
or refused to okay it does not necessarily mean that the Portland 
General Electric Co. has not complied with the wishes of the people 
of the State of Oregon. It complied with them, as we see it, with 
the requirements that the United States Supreme Court set out. 

I do not think of anything further now. Do either of you gentle- 
men have anything further that you would like to add ? 

I would be happy to have any questions, Senator. 

Senator Nrupercer. Thank you very much, Mr. Panner. 

I thank you, Mr. Patt, and I thank you, Mr. Miller. 

I just want to say to you very briefly that I am certainly aware of 
the problems of the Indians. I think the Warm Springs Indians came 
to me originally to ask that some hearings be held on Indian timber 
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prices on Indian lands. I took a leading part in arranging those 
hearings, and we will have a report out some time relatively soon. 

You mentioned the termination policy of the Government and said 
that the Warm Springs Indians were not happy about this. I think 
you know that that is a policy that I had nothing to do with and quite 
vigorously opposed many aspects of it. 

I am very interested in seeing to it that all the interests of the 
Indians are protected. I just have never felt that the interest of the 
Indians went to such an extent that the full limit of State authority 
should not be recognized in a realm where the State is the proper 
authority. 

As far as the Fish Commission is concerned, whether it has been 
right or not, I do not think that either you or I have sufficient expert- 
ness to know. I know that I am not enough of an expert. Whether 
the Fish Commission and the Game Commission are right about their 
judgment about this river, I do not know. 

Mr. Panner. I would like to say in that connection that I think the 
action of the legislature now in creating the Water Resources Board 
is some indication that some higher authority is needed, not only in 
this particular problem but in all of our water problems, to look after 
the entire situation. It is difficult for any committee which is con- 
cerned with one particular aspect of it to give a decision or make a 
decision that comprehends the total value to the State from all aspects. 

Senator Neusercer. Thank you very much, Mr. Panner. 

Thank you, Mr. Miller, and thank you, Mr. Patt. We certainly 
appreciate your coming here today. 

[ just want to say that I hope, Mr. Panner, that you understand the 
reason for the interruptions. When there are roll call votes, those of 
us who are available in the Senate Office Building are certainly duty 
bound to participate. 

Mr. Lineweaver suggested that the three gentlemen representing 
the chamber of commerce appear jointly, as did the people representing 
the Warm Springs Tribe. 

The next witness is Mr. Howard Turner of the Madras-Jefferson 
County Chamber of Commerce. 

You are Mr. Jossy ? 

Mr. Jossy. That is right. 

Senator Neupercer. Mr. Say, while he represents the Portland peo- 
ple, does live in Washington and I am told that the same comment 
goes for the representative of the American Public Power Association 
that was here from Tacoma. I told Mr. Radin that he would be in- 
cluded with the Washington witnesses. 


STATEMENTS OF HOWARD TURNER, MADRAS-JEFFERSON COUNTY, 
OREG., CHAMBER OF COMMERCE; AND WILFRED JOSSY, CHAMBER 
OF COMMERCE, BEND, OREG. 


Mr. Turner. My name is Howard W. Turner of Madras, Oreg. 
I am appearing on behalf of the Madras-Jefferson County Chamber 
of Commerce in opposition to the Neuberger amendment to S. 863. 
_I might say that I have been in this area which is now Jefferson 
County since 1903. I have been familiar with the Deschutes River 
and the area around there. I was United States Commissioner from 
1909 for about 20 years, and I was familiar with the withdrawals 
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in 1909 and confirmed, I think, about 1912 by the Congress of these 
lands, along the Deschutes River for power pur poses. 

Along about 1906, I was with a party operating a sawmill and 
we floated logs down the Deschutes River from the Metolius River, 
a distance of about 25 miles. There was another outfit that also 
floated logs down in about 1900. 

The Madras-Jefferson County Chamber of Commerce, in their 
meetings considering this Neuberger amendment, recently unan- 
imously passed a resolution that they were opposed to this amend- 
ment. However, they were not directly opposed to the bill S. 
863. They thought that there might be some merit to it, and we 
didn’t understand all of the different angles to it. 

The people of our section there, which is a newly irrigated section 
of about 50,000 acres, had before irrigation came in something like 
70 farm units, which has been greatly increased and is now some- 
where around 700. 

The people generally in that area there, I would say probably 99 
percent of them are favorable to the Pelton Dam early construction. 
Any opposition or slowing down of the work would make quite a 
change in their local situation, and we feel that, with the construction 
of the Pelton Dam, it would bring in a great deal more in the way 
of taxes: in fact, double our assessed valuation; and with the in- 
creased population due to the irrigation and other developments 
there, the school tax situation is very acute as well as the county 
and State taxes. All added together, it makes it a very hard propo- 
sition to meet. 

The ogtonee of our area there, since this Pelton Dam movement 
started 5 years ago, have invested a great deal of money in new 
projects, and particularly in the last few months, or since the Su- 
preme Court decision favoring the Pelton Dam, I would say that 
the people have invested and obligated themselves over a million 
dollars for new improvements and new industries. 

I would like to submit this statement in full. 

Senator Neupercer. We will be very pleased to have that included 
in the record, Mr. Turner. 

(The formal statement referred to follows :) 

My name is Howard W. Turner of Madras, Oreg. I am appearing on behalf 
of the Madras-Jefferson County Chamber of Commerce in opposition to the 
Neuberger amendment to S. 863. 

I have been a resident of the now Jefferson County since July 1903. I have 
heen active in the development, or endeavored to be, of this part of Care I 
have served in the State legislature for three terms beginning in 1937. I am 
familiar with the Deschutes River and its tributaries. 

About 1909 I was appointed clerk of the United States district court, com- 
monly known as United States Commissioner in this area. I carried on the work 
involved for nearly 20 years. 

I was familiar with many of the rulings and withdrawals relative to lands 
along the Deschutes River. I knew of the withdrawals for power purposes of 
lands along the Deschutes River; this was about 1909. The said withdrawals 
were made permanent about 1912. 

At various times during my term as United States Commissioner I had many 
people endeavor to make filings on lands under the withdrawals, and I would ex- 
plain to them that the lands were withdrawn for power purposes and were 
not subject to any form of entry. Many of the cases were carried to the Secre- 
tary of the Interior and were all turned down on account of the early with- 
drawals. 

I am familiar with the Warm Springs Indian Reservation and in past years 
have assisted in several projects for the betterment and welfare of these 
Indians. 
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In some instances I have felt that these Indians did receive proper service 
ind recognition and also help from the Indian Department and my assistance 
was to help these Indians to be able to receive a better way of living 

I feel that construction of Pelton Dam will insure to them a financial return 
hat will partly compensate for the loss of their fishing rights on the Columbia 
ind the poor farming lands of the reservation. 

I feel that developments of this nature are a part of progress; that we cannot 
stop progress if we are going to achieve a better way of living for all 

The lands where this dam is being constructed were withdrawn many years 
igo. Until recently there has not been any thought of holding up construction 
if electrical producing facilities. 

I have been on much of this withdrawn land, which mostly is located in a 
deep canyon with very precipitous sides and many people do not fish or find 
recreation in this canyon that will be used for the lake behind Pelton Dam. 
With the lake and suitable roads, this dam will not only produce power but will 
also furnish many thousands of fishermen the opportunity of enjoying recrea 

ion along its shoreline and also in boating and fishing. 

As to the benefits to the Community and the State as a whole, this has been 
overed many times before with briefs and letters filed with this committee, but 
1 would like to add my observations along this line and my thoughts regarding 
future development of this area. 

The power generated at Pelton Dam and made available through the grid 
of the present Northwest transmission system will stabilize the available suppl) 
to the extent that there will not be a likelihood of power shoriage and stoppage 
lue to transmission failure. It will tend to bring more industrial plants to our 
trea, aS has already been indicated by the visits of industrial representatives. 

In this area, with the application of water through irrigation to many thou 
sands of acres of farming lands, the demand for power has greatly exceeded 

wal generation. With the many new timber and wood manufacturing plants, 

load has become very heavy on the present system; therefore, we feel that 
should the Neuberger amendment prevail and the power supply be even tem- 
porarily stopped, it would greatly slow down the progress of this central Oregon 
area. 

The program of construction to meet requirements of schools and other tax 
supported institutions will be greatly deterred and the taxpayers, particularly 
in the school system, will be required to carry the burden of commitments made 
neident to the construction of the Pelton project if this project is mot permitted 
to continue. 

Portland General Electric Co. has already contributed to the costs of some of 
our local schools and the taxes which will follow when this project is completed 
will go a long way toward providing better education for the children of our 
ommunity. 

If Pelton is finished, the many millions involved therein will raise the tax base 
to a point where taxes will be adequate to take care of the education of our 
children and to assist measurably in the continued development of this area. 

It has been estimated that the return from taxes after completion of this 
project should more than double on the basis of our present assessed valuation. 
I need not emphasize to this committee the extreme value of an adequate income 
from taxes. 

The people of this locality have relied on the decision of the Supreme Court of 
the United States and on the investigations, hearings, et cetera, by the Federal 
Power Cominission. 

On the basis of this, many businessmen in My community have made heavy 
investments in new enterprises. 

If work on Pelton Dam is stopped, as this amendment proposes, losses in my 
community aione would run over $1 million. The future and continued develop- 
ment of central Oregon will, to a large extent, depend on construction of this 
project. 

I sincerely ask you and your committee to give this matter true and careful 
consideration and not to allow the Neuberger amendment to be attached to the 
Barrett bill. I would like to make it clear that we think the principles of the 
Barrett bill are good, but we strenuously object to the amendment proposed by 
Senator Neuberger. 


Mr. Turner. J have 20 letters from businessmen, who have invested 
money and expect to invest money, as a part of the record. 

Senator Neusercer. We will be pleased to have the letters included 
in the record, Mr. Turner. 
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(The letters referred to follow :) 


Troop No. 58, 
Boy Scouts or AMERICA, 
Madras, Oreg., June 19, 1956. 
UNITED STATES SENATE COMMITTEE ON PELTON DAM, 
Washington, D.C. 

DEAR SENATORS: In regards to the Pelton Dam controversy we would like to 
bring forth another argument in favor of the dam. 

Where did you learn to swim as a boy? No doubt you had a swimming hole or 
the town in which you lived had municipal pools. In this area we have nothing 
except dangerous irrigation ditches and swift rivers where drownings are preva- 
lent. 

Portland General Electric Co. has informed us that they will make a park area 
on the lake and that there will be swimming facilities. It is what we have been 
wating for to train our youth water safety and swimming and to insure their 
lives with this knowledge of water safety. 

We need Pelton Dam. 

Sincerely, 
Davin C. MAacF'AppEN, 
D. C. Scoutmaster. 

JoHN L. WELCH, 
Greorce Murpnry, 
Ropert L. Epna, 
Burt R. WATTERS, 
RANDOLPH L. Howe, O. D., 
Jack L. Carr, 

Members of Troop Committee. 


JEFFERSON CouNTY CoURT, 
Madras, Oreg., June 18, 1956. 
Hon. JAMES E. MurRrRAY, 
Chairman, Interior and Insular Affairs Committee, 
United States Senate, Senate Office Building, Washington, D. C. 

Dear SENATOR MurrRAy: This letter is with reference to Senate bill 863 and in 
particular to section 11 and proposed amendment thereto by Hon. Richard 
L. Neuberger, Senator from the State of Oregon. 

It is the uniform and unanimous opinion of the County Court of Jefferson 
County, State of Oregon, that construction of the Pelton Dam project as author- 
ized by the Federal Puwer Commission is a very vital and necessary part of the 
economic and tax structure of this county. 

It is conservatively estimated that with the addition of the Pelton Dam project 
to the tax rolls of this county that the tax base would be increased somewhat in 
excess of 75 percent of the present valuation. The additional tax base will 
alleviate a great burden presently placed upon the shoulders of our taxpayers due 
to the fact that we hav2 a small assessed valuation and a rapidly growing col- 
munity. School facilities are becoming increasingly inadequate thereby necessi- 
tating new construction and remodeling and thereby increasing the tax burden 
by payment upon payment of bonds necessary to be authorized for such improve- 
ment and construction. Also it is becoming increasingly important to the county 
that they have a better read system and other county services so vital and neces- 
sary to a growing community. With all this a present reality we feel that with 
the addition of the Pelton Dam project it would greatly relieve the tax burden 
of the local citizens of Jefferson County and also provide additional revenues for 
further improvement of our county. 

In the very near future the farmers of the North Unit Irrigation District pro- 
ject will be faced with additional assessments for the construction cost payment 
to the United States of America. This will also place an additional burden on 
the farmers of this area. Therefore, it is the unanimous consensus of opinion 
of the County Court of Jefferson County, Oreg., that the construction of Pelton 
Dam is of vital necessity to the tax structure of the county and to the present and 
future potential economic development of our area. 

We would appreciate the entering of this communication in the official records 
of the committee that the opinion of the county court may be known to such com- 
mittee and that it may be part of the public record for he use of your committee 
and the United States Senate. We therefore respectfully pray that the Interior 
and Insular Affairs Committee disapprove of the amendment of section 11 of 
Senate bill No. 868 proposed by Senator Richard L. Neuberger, and that Senate 





WATER RIGHTS SETTLEMENT ACT 537 


hill No. 868 be voted upon in the Senate as presently written and without the 
provision for the revocation of the license of the Portland General Electric Co. 
for the construction of the Pelton Dam project. 
Respectfully yours, 
H. A. DUSSAULT, 
County Judge, Jefferson County, Oreg. 


MADRAS MAIN STREET GARAGE, INC., 
Madras, Oreg., June 19, 1956. 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee of the United States Sen- 
ate, Senate Office Building, Washington, D. C. 

Hon. JAMrs E. Murray: We wish to go on record as opposing the amendment 
that Senator Neuberger has made to Senate bill No. 863. The amendment would 
stop the construction of our Pelton Dam. We believe this dam is vital to the 
growth of Jefferson County and to our Warm Springs Indians. 

We have had assurance by our supreme court that the Pelton Dam would be 
built and because of this assurance we have spent thousands of dollars on 
expansion of our service facilities in order to take care of the expected growth 
of our community by the construction of Pelton Dam. 

Stopping the construction of Pelton Dam would deal a heavy blow to all 
business in Jefferson County and in turn to all of our people. Commitments 
have been made for future construction that cannot be voided and if Pelton 
Dam is not built the question on how to pay for these is uppermost in our minds. 

We request that our opposition to the Neuberger amendment to Senate bill 
No. 863 be made a part of the records. 

Respectfully yours, 
L. R. Conroy, President. 


MaApras, Orec., June 19, 1956. 
Senator JAMES E,. Murray, 
Chairman, Interior and Insular Affairs Committee 
of the United States Senate, 
Interior Office Building, Washington, D. C. 
SENATOR MURRAY: We are opposed to the amendment of section 11 of Senate 
bill No. 863, proposed by Richard L. Neuberger. 
This amendment would stop Pelton Dam. Please take into consideration 
what this means to the community of Madras and other central Oregon towns. 
Work on Pelton Dam has already progressed to the point that local business 
and building projects under construction would be wasted. Why waste all of 
this time and money? 
Before you make any decision on this amendment, be sure that you know all 
the facts. 
Yours truly, 
Eart Epamon. 


Mapras, Orec., June 18, 1956. 
Re Senate bill 863. 
Senator JAMES E. MurRrAy, 
Washington, D.C. 

Dear Str: I have lived in Oregon most of my life. Also, I have lived in central 
Oregon since 1946 and have watched this battle for and against the proposed 
Pelton Dam. 

I have been present at meetings conducted by the opposition and cannot find 
their arguments at all reasonable with the actual facts. 

I believe that the sport fishing issue is a coverup, to enlist the support of 
amateur anglers from other parts of the State, who are not actually acquainted 
with the Deschites River in this area. 

I believe the Pelton Dam is a good and progressive project. I am against the 
Neuberger amendment and ask for its cancellation. 

Yours very truly, 
KENNETH J. SHorRT. 
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MApRAS, OREG., June 19, 1956. 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 


Dear Sir: I am making this statement to become a part of the record on the 
hearing to the amendment by Senator Richard L. Neuberger to Senate bill 
No. 863. TI have started developing a portion of my land for housing projects in 
Madras, Oreg. The primary reason is because of the growth promised our com 
munity both by the construction and the long range benefits to accrue from the 
Pelton Dam. This has cost me a good deal of time, money in engineering fees, 
conferences with contractors, financers, and in making necessary arrangements 
with the local government. 

I am amazed now that Senator Neuberger is trying to block this dam since 
I remember very well when he was in Madras, Oreg., on November 11, 1955, that 
he indicated that he was in favor of Pelton Dam. At that time he was talking 
about the construction of John Day Dam and other dams in the Northwest. 

The statement was quoted in the Madras Pioneer is as follows: 

“Asked if he favored Pelton Dam, Neuberger said that he is not opposed to 
private utilities developing small streams if recreational values are not 
destroyed.” 

I am not sure that I remember the statement exactly that way but I do remem 
ber that he stated that these small dams, and using Pelton as an example, were 
the type of dams which should be built by private industry. 

As to his qualification about spoiling the recreation. This dam is being built 
in an inaccessable canyon. The water is dangerous and unsuitable for boating 
Therefore it is not used for recreation at the present time except by a very few 
people who have equipment to boat on the river or who are able to climb canyon 
walls for fishing. When the dam is built there will be a lake there that will be 
used by more people in one weekend than the present area is used for 5 years 
for recreation purposes. 

If you want to see what effect the dams have on the recreational life of the 
community you only have to look at the great use to which Wickiup Reservoir, 
Ochoco Reservoir, and Crane Prarier Reservoir are now being put. They have 
as big a fishing play as any of the lakes in the area. This would be a similar 
situation. 

Therefore I see no relation whatsoever between Senator Neuberger’s favoring 
Pelton Dam last November and trying to block it now. I have been induced by 
his statement and the belief that even the advocates of public power favor this 
dam to invest my money. It is my opinion that our Senator should be more 
factual with their constituents and not leave them to believe one thing and then 
do the other. 

I am opposed to the Neuberger amendment. 

Very truly yours, 
L. A. BEAN, 


MADRAS GRADE SCHOOL, 
JEFFERSON CouNtTy District No. 509-C, 
Madras, Oregon., June 19, 1956. 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committce of the United States 
Senate, Senate Office Building, Washington, D. C. 


DEAR SENATOR MurRAyY : This letter is for the record of the committee hearing on 
the Neuberger amendment to Senate bill No. 863. 

Our school district 509—C of Jefferson County of the State of Oregon has bonded 
itself to capacity to care for the influx of people resulting from Pelton Dam con- 
struction. Our building plans and specifications for bids are near completion on 
a master building plan to construct a $440,000 600-student school. A school site 
of 15.75 acres has been purchased for $14,000. This was done because the people 
of this community have a basic belief in the indisputable right of the Supreme 
Court to pronounce final judgment on the constitutionality of Federal and State 
laws. 

Now we see an attempt by Mr. Neuberger to amend, in effect make retroactive, 
which basically is against our Constitution, the Senate bill No. 863. 

Kindly consider the rights and welfare of our sparsely settled Jefferson County 
Completion of Pelten will bring growth and make this area prosper. 
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We recommend this amendment of Mr. Neuberger’s die in your committee 
hearing and save a great deal of time, effort, and money of a good many people 
of Jefferson County and of our school district 509—-C. 

Cordially, 
Geratp L. Newton, Superintendent. 


THOMAS SALES & SERVICE, 
Vadras, Oregon, June 19, 1956 
Subject: Senate bill No. 863. 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee. 
Senate Office Building, Washington, D. C. 


Sir: This message is intended for the record of the hearing on June 22, 1956, 
on the Neuberger amendment to Senate bill No. 863; we are strongly opposed to 
this amendment which will stop construction of Pelton Dam on the Deschutes 
River and wish to express our desire for you to do everything in your power to 
prevent the passing of this amendment as this is our utmost wish. 

Not only will the completion of Pelton Dam provide much needed electric power 
which we have always been short of in central Oregon, but it will also lower our 
county and school taxes, benefit in additional payroll income for business people, 

nd in our opinion, improve the fishing and recreational facilities on this section 
of the Deschutes River. 

We repeat, save Pelton Dam. 

Very truly yours, 
Wma. THOMAS, Owner. 


MaApras, Orec., June 19, 1956 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 

HoNORED Siz: Jefferson County urgently needs the construction of Pelton Tam 
for added power needs. The continued successful development of the north 
unit irrigation project is contingent upon adequate power for home and farm 
needs; and for possible processing plants and allied businesses. 

As a resident of Jefferson County for 30 vears and a heavy taxpayer, I have 
worked constantly for the development of this county and know the extreme need 
for adequate power. Your help to defeat the Neuberger amendment against the 
Pelton Dam project will be greatly appreciated. 

Very truly yours, 
LovIsE R. Irvine 


Mapras, Onec., June 18, 1956, 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR Murray: In the next few days your committee will receive many 
communications in regards to Senate bill No. 863 as proposed by Senator Barrett 
Most of us are concerned about the amendment to the bill (sec. 11) as proposed b 
Senator Neuberger, of Oregon. With your permission and cooperation I should 
like to make my feelings on this amendment a matter of record at the hearing 
on June 22, 1956. 

As a merchant and property owner in this area, I have been one of many who 
elieved that the construction of Pelton Dam in our area would furnish us wit 
. greatly needed power supply, a beautiful recreation area, tax benefits to ou 
ounty and school system, and assure a future growth to our community that 
would enable merchants to expand inventories to a point comparable with large 
ireas that are 28 to 120 miles distant. I will not deny that I have expected and 
planned to share in any gains that this project would bring to this area. I have 
followed Portland General Electric Co. efforts to obtain a favorable decision from 
the United States Supreme Court with a great deal of interest. If the decision 
had been unfavorable I would have been disappointed. I am also quite positive 
that I would not have questioned an adverse decision, because like all Americans 
| have very high regard for the Supreme Court as a protector of our rights. 

Senator Murray. I am concerned, and very greatly, about what effect the 
passage of an amendment such as Senator Neuberger proposes will have on the 
individuals and companies of our great country. The question that I keep ask 
ng myself is “How can one feel secure in the knowledge that they have tried to 
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comply with the permits, licenses, decisions, and laws of our governing bodies 
and courts if later rules and regulations are made retroactive?’ I think and 
feel that the answer to this question is much more important to our community 
and to our country than any controversy over construction projects. I am sure 
that there is a solution that will leave all of us with our faith in our court 
decisions. 


Yours truly, R. M. THomas. 


OREGON Hypro-Gas Co., 
Madras, Oreg., June 18, 1956. 
Senator JAMES E. MURRAY, 
Chairman, Interior and Insular Affairs Committee of the United States 
Senate, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR Murray: We feel that Senate bill No. 863 should not be amended 
as proposed by Senator Neuberger. If this bill is amended as proposed, it will 
mean an immense financial and recreational loss for central Oregon. The Pelton 
Dam will provide a stable, long-term income for the Warm Springs Indians and 
the people of Jefferson County. If the bill is amended as proposed, it would 
harm the local business and building projects now under construction. 

This is intended for the record of the hearing on June 22, 1956, on the Neu- 
berger amendment of Senate bill No. 863. 

Very truly yours, JACK DONNELLY, Manager. 


OVERHULSE & RODRIGUEZ, 
Madras, Oreg., June 19, 1956. 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D.C. 

Dear Sirk: I am making this statement to be made a part of the record of the 
hearing on the Neuberger amendment for Senate bill No. 863. 

As an attorney in Jefferson County, I see the business consequences of our 
economy both for our farmers and our businessmen. 

In Jefferson County we have an irrigation project which has brought in a great 
influx of people and created a great many more farms and many new businesses. 
At the present time our taxes are extremely high and are rising as we are trying 
to provide adequate schools, roads, streets, water supplies, and many other things 
which are necessary for community life. 

The Pelton Dam will practically double our county tax base and allow us to 
adequately develop Jefferson County. Milions of dollars have been spent in 
developing irrigation projects and businesses which are now here and the present 
tax burden which is one of the highest in the State of Oregon is blocking future 
development. 

The Pelton Dam, because of its tax base, and additional labor which will be 
in the area during construction, will be a tremendous help to our county. I feel 
that we have as much right to develop our resources here as any other place has 
to develop their resources. For example, Texas and California drill for oil which 
helps their communities. In Jefferson County we have land which can be farmed 
best when there is irrigation and we have this waterpower. Those are the only 
resources which have been discovered to date, and I am convinced that this county 
should be allowed to develop its resources. 

At the present time this community vitally needs a firm source of electric 
power. When our long transmission lines from The Dalles and other points are 
out of service we have electricity for an hour and then off 2 hours. I have seen 
this take place for several days in the wintertime. It is crippling to all busi- 
nesses and to the farming alike. 

Jefferson County needs Pelton Dam, and I wish to go on record against Senator 
Neuberger’s amendment. 

Very truly yours, SUMNER C. RopImevez. 


MaApras, Orec., June 19, 1956. 
Hon. JAMES EB. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Washington, D.C. 

My Dear Srr: Having been born and raised in this central Oregon area and 
particularly lived within 3 miles of the site of the Pelton Dam and have first- 
hand information relative to the location, accessibility, and recreation potenti- 
alities, past fishing, in the aren. 
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That having lived in this immediate vicinity since early in the 1890's I have 
seen the developments of this area from the homestead days on through the 
irrigation of the level lands on the plateau’s and I feel that the further devel- 
opment of power is very essential in this central Oregon region. 

That I was aware of the withdrawal of lands along the Deschutes River for 
power purposes along about 1909 and when it was confirmed by Congress in 
1912; that some of this land that was withdrawn, is adjoining some of the 
ands that I now own and also lands that formerly belonged to my father; 
that we would have liked to have taken some of these lands to better straighten 
out our lines for pasture of livestock purposes, but that we were aware that 
it could not be taken under any of the acquisition land laws. That I knew of 
people endeavoring to secure some of these lands but were unable to do so for 
the reason of the power withdrawal. 

That I was employed by the Columbia Valley Power Co. when they came in 
the early 1930’s and started development of this project which is now the present 
location of the Pelton Dam. That I was familiar with their construction and 
for several years after they decided not to continue the project, I attended the 
gaging station for Geological Survey from 1936 to 1951 and read the gages twice 
monthly. 

That I have been an ardent fisherman; that I have fished in this area where 
the lake will be formed; that I will grant that the fishing was good in the 
early days; that it has gradually become not so good, due to many more people 
fishing than in the earlier days; that this area is still not accessible to many 
of the motorists of this day or it would be still not so good. That there has 
not been, to my knowledge, any great amount of effort by the State of Oregon 
to replenish or stock this area with fish. That I feel that a greater benefit to 
the expanding population will accrue by the construction of the Peltom Dam 
rather than leave the same for only a few fishermen. 

That if this project is not allowed to go ahead as the amendment by Oregon 
Senator Neuberger to Senate bill 868 would stop, I feel that it would greatly 
retard the settlement not only of this area but affect the whole State of Oregon; 
that it would also retard the settlement of people who desire to make homes 
in this area. That I feel that the lands that have been withdawn as above 
mentioned should be used for the purposes for which Congress fully intended 
that they should be by their acts back in about 1912. 

That from my own personal view, I have raised a family in this area and I 
firmly believe that their interests as well as mine would be greatly enhanced 
by the construction of this project, the Pelton Dam, rather than have the same 
stopped by this amendment, therefore, I am opposed to the said amendment 
and would ask your committee to take such action as is necessary to nullify 
the same. 

That for better than 25 years I have been active in support of this project 
under the Columbia Valley Power Co. and also under the Portland General 
Electric Co., who have recently started work on the project; that I believe in 
progress and I feel that this can be accomplished in this way for the greatest 
benefit to the greatest number of people. 

That I would ask your consideration of this matter for the reasons herein 
set out, being my personal feelings and belief. 

I am yours truly. 

JOHN L. CAMPBELL. 


JUNE 19, 1956. 
Hon, Senator JAMES Murray, 
Interior and Insular Affairs of the United States Senate, 
Senate Office Building, Washington, D. C. 


DeAR Str: In regard to the Neuberger amendment to Senate bill 863, I wish 
to make the following comment: 

Since the Federal Power Commission has granted permission to build Pelton 
Dam on the Deschutes River, it is a gross waste of money and effort to veto 
this project after construction has begun. Very careful consideration was given 
before allowing the Pelton project to be started, and since no changes relative 
to this have occurred, it only seems poor judgment to halt this construction now. 

This action cannot help but cause a lack of confidence of free enterprise 
and businesses to plan any new projects of expansion now or later. 

Water for power is one of the most important natural resources of the 
ae Northwest, and it is only sound planning to develop this asset whenever 
possible. 


75335—56—pt. 2——-9 
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The desolate, rocky, sagebrush country surrounding the Pelton project should 
be, and could be, made into a State park and recreation center for the benefit 
of a great number of people, young and old. 

Those opposing this project are: The commercial packers, commercial fish- 
ermen, a few Indians that fish in the Columbia River, and the sport fishermen 

Let these packers deny that for a long time they have sent their fishing boats 
to Central America, and other places, and employed cheap native labor to 
catch and process fish products that our United States fishermen could noi 
exist economically according to our standards of living. Let the commercial) 
fishermen deny that any means of catching or trapping of fish have beeen em- 
ployed to the extent that after the salmon were practically extinct, laws were 
passed to prohibit these same means of catching fish. 

Let these few Indians deny that while they were engaged in activities other 
than fishing, the salmon and steelhead they had previously caught many of 
which wasted and rotted for the lack of proper care. 

Let the opposing sport fishermen deny that many of them belong to fish 
clubs who have installed and padlocked gates across roadways leading to the 
Deschutes River. The public is barred entrance other than to members of 
these organizations to fish along our rivers. Most of those so vigorously 
opposing the dam will admit that they have never been within 5 miles of the 
dam site location. Also most of these sport fishermen have no knowledge or 
understanding of what possibilities for recreation and fishing the dam offers. 

Will these commercial packers and fishermen deny that many times during 
price negotiations were being made, great numbers of fish lay wasted and 
deteriorated beyond use. These fish were originally on their way to spawning 
grounds before being caught, to increase the fish population. Yet these “con- 
servationalists” blame the construction of dams for the lack of fish. 

In conclusion, this is an opinion of a local resident, not from someone who 
lives remote and is unfamiliar with the facts concerning the Pelton Dam. 

We have faith in this community and country, and are eager for the growth 
and development which can be conducive to prosperity for the future. 

We hope to see faith in legislation that is sound and dependable and which 
encourages free enterprise rather than complicate and cause unnecessary expense 
that will eventually be paid by us—the consumers. “Let Pelton be saved.” 

Yours very truly, 
Mrs. Burorp Brown. 


P. S.—I hereby desire to file my personal protest against the Neuberger 
amendment to the above-mentioned Barrett bill (S. 863). 


H. 8S. MIcHAEL Co., 
Madras, Oreg., June 19, 1956. 
Senator JAMEs E. Murray, 
Chairman, Interior and Insular Affairs Committee 
of the United States Senate, 
Senate Office Building, Washington, D. 0. 


Dear Sir: We are a local business firm with well over $100,000 invested in 
our business. We need Pelton Dam. We do not have enough power to run the 
machinery required in our business. The source of our power is over 100 miles 
away, and our power is completely out at every wind or electric storm. It 
is discouraging to try to do business under these conditions. 

I feel that any Senator who would come to Madras and live with our electric 
condition would never vote for the amendment in section 11, Senate bill 863, 
after getting the facts as they are. 

Pelton Dam hurts no one. Completion of the dam will be a benefit to this 
entire area in electricity, recreation, and business increase. We ask you not to 
pass any bill that might affect the building of Pelton Dam at Madras, Oreg. 

Sincerely, 


H. 8. MIcH Akt. 


JUNE 19, 1956. 
Senator JAMEes E. Murray, 


Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 
Deak Sir: The Madras Lyons Club wishes to urge that the proposed amena- 


ment by Senator Neuberger to section 11 of Senate bill 868 be not adopted and 
that its objection be noted at the hearing thereon Friday, June 22, 1956. 
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The adoption of such amendment would, of course, stop the construction of 
Pelton Dam which means so much economically to this portion of the State of 
Oregon and which will mean that the power which can be produced will not be 
available to the State of Oregon. 

The site of the dam has been set aside for power reserve by the United States 
more than 40 years. The State of Oregon has failed miserably to develop its 
potential waterpower from its streams because of the veto stranglehold that the 
fishing interests exert at the State level. The fish commission and the Fish and 
Game Commission of Oregon have attempted for a number of years to develop 
migratory fish runs in the Deschutes River by planting young fish. Their efforts 
in this regard have been almost a complete failure. There is almost no salmon 
run in the river and the proposed fish ladder should adequately take care of 
what run there is of steelhead. We urge that the committee deny the proposed 
amendment, 

Very truly yours, 
MADRAS LYONS CLUB. 
By Nep Fox, President. 


MADRAS, OREG., 
June 20, 1956. 
Senator JAMES E. MURRAY, 
Chairman, Interior and Insular Affairs Committee of the United States 
Senate, Senate Office Building, Washington, D. C. 

Dear Srr: Reference to the amendment of Senator Richard Neuberger to sec- 
tion 11 of Senate bill 863. This amendment cannot represent the best interests 
of the people of Oregon nor especially the interests of the people of central Oregon. 

The State of Oregon needs the power that Pelton Dam can produce. Central 
Oregon needs the power. At present the bulk of power being consumed in cen- 
tral Oregon comes a distance of 100 miles, making it very expensive and ineffi- 
cient. The construction of the dam at Pelton would take nothing from the re- 
sources of the State. It is being built in an almost inaccessible section of the 
Deschutes River. Only the very hardiest of sports fisherman ever get to this 
section. The lake which would be formed would cover only otherwise worthless 
land and rocks. The land on both sides of the river produces only a little bunch- 
grass and sagebrush. The land belongs to the Federal Government on the east 
side and to the Federated Tribes of Indians on the west side. The site was set 
aside by the Government many years ago as a good site for a power dam. The 
Indians would be paid for their part of the land being covered. This would be a 
source of income for the Indians for many years, thereby saving the Federal 
Government many thousands of dollars in support of these tribes. Pelton would 
also be of great commercial value to the rest of central Oregon and Oregon as a 
whole. It would also be a great step in the development of this great central 
Oregon area, and therefore of much value to the State of Oregon. 

The area of central Oregon has long been known as a recreational area, and 
rightfully so. Lakes, rivers, and mountains filled with fish and game make one 
of the best. Pelton Dam being in an almost inaccessible area of the Deschutes 
River as it is would add one more lake to this area and would take nothing from 
it. Time after time it has been proven that fishing behind a dam is better than 
it was in the stream before the dam was built. 

In conclusion let me point out that the construction of Pelton Dam would add 
greatly to the commercial value of the State of Oregon and to the recreational 
area of central Oregon and take away nothing. 

Yours very truly, 
JAMES M. WRAY. 


JUNE 19, 1956. 
Senator JAMEs FE. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Senator Office Building, Washington, D.C. 


DEAR Str: The Jefferson County Rod and Gun Club wishes to protest against 
the proposed amendment to Senate bill 863, by Senator Richard L. Neuberger, 
and wishes to have its protest entered at the hearing thereon to be held Friday, 
June 22, 1956. 

The installation of Pelton Dam on the Deschutes River will not damage fishing, 
but, on the contrary, will improve fishing facilities. The creation of the lake 
behind the dam in this narrow, inaccessible canyon will make the waters acces- 
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sible to hundreds of fishermen, whereas at the present time it is only accessible 
to a very few who are able to climb in and out of this canyon. 

True conservation calls for the development of this part of the Deschutes River 
for power purposes. Almost all of the fishing in this area of the river is for 
rainbow trout, and it is not necessary that they migrate. Almost all of the 
steelhead fishing is on the lower Deschutes River, down toward the Columbia 
River. Most of that stretch of the river is not accessible to the general public, 
since access is controlled by the Portland-Deschutes Club, a wealthy group of 
sportsmen in Portland, Oreg. We do not feel that our part of the State of Oregon 
should be economically ostracized in order to save a few steelhead for the wealthy 
Portland sportsmen. 

Sportsmen’s groups all over the State have been convinced that this will ruin 
fishing in the Deschutes River. We are located here right on the river, and we 
know whereof we speak, and we know that this is simply not true. It is false 
propaganda, to which, apparently, Senator Neuberger has succumbed. 

Very truly, 
JEFFERSON COUNTY ROD AND GUN CLUB, 


MADRAS, OREG., June 20, 1956. 
Senator JAMES FE. MurRRaAy, 
Interior and Insular Affairs Committee 
of the United States Senate, 
Senate Office Building, Washington, D.C. 

DeaR Str: On June 22, 1956, a hearing is being held on Senate bill 8638, by your 
committee, and I wish this letter to be for the record of the hearing on June 22, 
1956. 

I, and many like me, can find no fault with Senate bill 863. However, the 
Neuberger amendment to this bill would create an injustice to a large number 
of people in the State of Oregon. 

Central Oregon and Jefferson County in particular have long suffered from a 
lack of power resources, which has stifled industrial growth. The only source 
of power for industry in the area is electrical, which can only be economically 
developed by using available water resources. 

The site of the Pelton Dam would utilize the development of the river in an 
area that is presently inaccessible to the public. Therefore, since that area is 
not fished by the public at this time, the dam would provide a new recreation area, 
with no harm to present fish population. 

We in central Oregon do not have coal or oil with which to develop power. We 
are dependent on electricity generated by water for industrial development. 
Since this dam would not harm any natural resources and would be of benefit 
to both the State and Federal economy, we respectfully request that you consider 
these factors in reaching a decision on this amendment. 

Respectfully yours, 
Con HERBSTER. 


Mapras, Orec., June 20, 1956. 
Hon. JAMES BE. Murray, 
Chairman, Interior and Insular Affairs Committee, 
Washington, D.C. 


My Dear Srr: I have learned about the amendment that Oregon Senator 
Neuberger has filed to the Barrett bill, S. 863, and I desire to express my personal 
feelings in the matter. 

I feel that Mr. Neuberger’s amendment does not express the feeling of a 
majority of the people of the State of Oregon and more particularly of this 
section. Many people have gone ahead and obligated themselves, made invest- 
ments that would be greatly affected if this amendment is allowed to go through 
Congress. I feel that it is mostly political and if followed out could be associated 
with a movement we do not like. 

I for one have gone ahead and made several investments in excess of $100,000 
since this Pelton Dam has started and I will stand to lose a large amount of 
money, if it is completely stopped at this time, which I understand this amend- 
ment would do if the biil is passed. There is already a bill in Congress by Mr. 
ee and Mr. Morse. I understand that would correct the situation if 
passed. 
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I feel that for the real benefit of Oregon and all of the Northwest the con- 
struction of Pelton Dam, which would help in the peaking load of the Northwest 
grid and at the same time would greatly assist in helping to take care of the 
large influx of people in this area as well as other places. It would assist in 
the making of homes for more people as well as assist in the industrial develop- 
ment of Oregon and the Northwest. 

I am opposed to this amendment to stop work and ask your committee to 
reject the amendment so that the original Barrett bill in principle may be 
passed. 

I am, 

Yours truly, 
L. G. KINKADE. 


Senator Neupercer. Do you have anything further? 

Mr. Turner. No, sir. 

Senator Neupercer. Thank you very much. 

Mr. Jossy. Senator, my name is Wilfred Jossy. My home is in 
Bend, Oreg. I am here to protest your amendment to Senate 863. 

I have the authority and I am speaking in behalf of the Bend 
Chamber of Commerce and other central Oregon chambers, and have 
documents to support that, as well as a prepared statement here that 
we can enter into the record. 

Senator Neusercer. We would be happy to place your statement 
in the record. 

(The formal statement referred to follows :) 


My name is Wilfred Jossy. My home is in Bend, Oreg., and I am here to 
protest the amendment to Senate 863 proposed by Senator Neuberger. I have 
the authority and am speaking in behalf of the Bend Chamber of Commerce. 

The people of our community and central Oregon dislike this attempt to 
stop construction of Pelton Dam. The Pelton project means greater develop- 
ment of central Oregon and its natural resources. 

Central Oregon is basically an agricultural and lumbering area. It is greatly 
dependent upon kilowatts for the successful operation of these basic industries. 

Central Oregon is a long way from major power sources and is dependent to 
a great extent on transmission lines from Bonneville and McNary. With a power 
source so close at hand the danger involved in the breakage of transmission lines 
is greatly reduced. 

One of the important industries is the tourist industry. Included in this field 
are the fishermen who come from all over to catch trout in the Deschutes River. 
We think highly of this industry and would certainly do nothing to jeopardize it. 

We feel that the additional facilities to be provided by Portland General Elec- 
trie Co., such as access roads, additional fishing area opened up, et cetera, 
will greatly improve the recreational values of this area. Since this particular 
stretch of the river has been almost inaccessible and so full of rapids as to make 
it a poor fishing area, the dam will be nothing but an improvement. 

The battle to prevent construction of the Pelton project has taken many curious 
turns and has created little sympathy in the State of Oregon. This battle has 
been carried on by a small organized minority group. Few people have taken 
them too seriously and I am sure if any of their supporters were aware of the 
facts, they would drop their objections. 

Early arguments against construction of Pelton dwelled upon the suppositions 
that there was a salmon run or an area for a potential salmon run in the Des- 
chutes River and its tributaries. When these fallicies could not be supported, the 
opposition changed its tactics to a violation of States right. This claim was 
made even after no less an authority than the United States Supreme Court had 
ruled that the Federal Power Commission had exclusive authority to license the 
Pelton project. 

Pelton will provide power, jobs, and a better tourist industry. It should not 
be stopped by the action of a minority group of sports fishermen, 


Mr. Jossy. Now, the people of our community, Senator Neuberger, 
dislike the attempt to stop the construction of this particular project, 
the Pelton Dam, inasmuch as we need the greater development of cen- 
tral Oregon and all of its natural resources. 
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Now, our area is greatly dependent upon kilowatts for its success. 
We are basically a lumbering and agricultural area. Many of our 
large mills are operated entirely by electricity. We are a long way 
from the major power sources, either Bonneville or McNary, and we 
are dependent greatly upon the transmission lines for the success or 
failure of our basic industries. 

We have been up against that situation many times in the past by 
a break in the line or some other faulty arrangement which has caused 
a loss of power and a loss of payroll and production. 

Although we recognize that this project is being built in connection 
with the Pacific Northwest power pool, we also recognize that it will 
shorten our transmission distance greatly and provide that protection 
even though we never get a kilowatt in this area, which, of course, we 
will. 

One of our major industries besides the lumbering and agricultural 
industry is the tourist industry. Included in this field is the large 
group of sportsmen and fishermen who come even from Portland to 
fish in the Deschutes River. They come from all over the country, but 
I would presume that by far the bulk of them come from valley points. 

We who think so highly of this tourist industry certainly would do 
nothing to jeopardize any portion of it, particularly the fishing on 
the Deschutes River. We feel that the additional facilities to be pro- 
vided by the Portland General Electric with the construction of the 
Pelton Dam, such as access roads and additional fishing areas that will 
be opened up, will be of a greater value than that portion of the river 
that would be dammed since this particular portion is so inaccessible 
at the present time. 

Very few people even get to see it, let alone fish it. It is a very 
difficult area of the river to fish and it is not a productive area to fish 
because it is so fast and full of rapids. 

We feel] that the dam in that instance will be nothing but an im- 
provement. 

Now, the battle te prevent the construction of this dam has taken a 
great many curious turns, and I don’t think it has created a great deal 
of sympathy within the State of Oregon. It has been carried on by, 
I should say, a small organized group, or I might say a few small or- 
ganized groups, but they are minority groups and I am honestly sure 
that if the supporters of many of those groups were more familiar with 
the actual facts, that they would not be supporters of that opposition. 

Our early objections to the construction of the dam, as stated here 
today, dwelt around the fish and potential salmon run or area for 
potential salmon run in the tributaries and the upstream parts of the 
Deschutes and its tributaries. 

When these fallacious objections couldn’t be supported, the argu- 
ments were switched, and I use the word “fallacious” advisedly because 
the runs have never been developed, although I would be the first to 
admit that there are anadromous fish in the river, both steelhead 
trout and blueback salmon. However, they have never been there in 
any proportion to the rainbow trout. 

The steelhead is a rainbow trout and becomes a steelhead only when 
it makes its journey to the ocean and comes back. Rainbow, of course, 
is the basic trout in the Deschutes River so that they are by far in the 
majority. 
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When the fishery interests couldn’t prove their points that there 
were big runs or big potential runs in there, they switched their argu- 
ments, or the arguments of the opponents switched to a violation of 
States rights. This claim was made after no less authority than the 
United States Supreme Court had issued its ruling and backed up the 
Federal Power Commission in claiming it had exclusive authority to 
license the Pelton project. 

We feel that the Pelton will provide more power and jobs and a 
better tourist industry, and it should not be stopped by the action of a 
minority group of sports fishermen. 

Beyond that, I want to make just one or two comments about this 
fishing. I feel that Iam qualified to do it. 

Just as a bit of background, I have studied anadromous fish since I 
was a young man. In fact, in the eighth grade I wrote a theme on 
the chinook salmon and have studied it ever since, both as a little bit 
of a study and from a sports angle, because I have spent a great deal 
of time in fishing the streams in the State of Oregon. I was an active 
licensed guide there for several years. I was the owner and operator 
of a fishing resort on the Deschutes River. 

The Clackamas River was mentioned here by Mr. Bowles, and ref- 
erence was made, I believe, to Rudyard Kipling, that he felt that if 
he should ever come back in the hereafter that he would be greatly 
disappointed in what-he found. 

I don’t know what basis he would have to make such a statement as 
that. The only basis I have to make my statements is that as a young 
man, as a boy, I fished the Clackamas River. I caught chinook salmon 
in the Clackamas River. I caught a few steelhead, not very many, an 
occasional steelhead. We didn’t think there were many steelheads in 
the Clackamas River. 

This was 25 years ago, after the construction of two dams by Port- 
land General Electric on the Clackamas, namely, the Casadero Dam, 
which is some 7 miles above the River Mill Dam, and the River Mill 
Dam, that being the lower. 

The fish facilities in these two dams are very poor. They are very 
inadequate, 

Let me hasten to assure you that they were as prescribed by personnel 
of the fish and game departments at that time. Very few chinook 
salmon use the ladder at River Mill. Some steelheads do. The up- 
stream migration is poor. 

You will find a number of fish being killed coming down through 
the generators. You will find them in the river when the downstream 
migration starts. 

[ was there not over a month ago and noticed them myself. 

Actually, the story should be that, with the construction of those 
dams, and the poor facilities for passing up fish to upstream or down- 
stream migrants, that there would be no Ach in the Clackamas River 
after 25 years. 

In the last 2 years, I have been fishing the Clackamas extensively. 
My father and I both fished. Not a great many people fished. We 
fish by boat and catch a lot of steelhead trout, Senator, and we have 
even found it to be more productive there than we have in going to the 
coast as we used to do. I am quite surprised that with the dams and 
one thing and another, we find that the Chinook salmon fishing, as 


a 


compared to when I fished it as a boy 25 years ago, is greatly increased. 
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If it is not increased, it is just as good as it was then. We got lost of 
Chinook salmon there, good fishing there. This is despite the fact that 
there is a lot of pressure on the stream. 

There are a lot of housings along it. The sewage disposal problem 
is not good there and there are lots of things that would make it a 
bad place to be, but still it has been good fishing. 

If that situation applied, Senator Neubers ger, on the Clackamas 
River, and please remember that I am speaking entirely as a layman 
and have no biological background here of studies to back me up any 
more than the studies that I have made, then why did it happen and 
why can’t it happen on the Deschutes River ? 

I think I can answer the question. 

The reason that the Clackamas has been able to carry on this run 
of anadromous fish is because there is a spawning area below those 
dams, — of spawning area. I have seen the salmon read in the fall 
of the year. I have seen the young fish on their downstream migra- 
tion. I peel that their natural reproduction is there. I know that 
that same situation applies on the Deschutes River. 

[ have seen the spawning read of the steelhead on the Deschutes 
River and the rainbow. They have successfully propagated below the 
Pelton project so that I enter this in with this though in mind: that, 
even if there were no facilities for the passage of fish in either the 
Deschutes River at the Pelton project or in the Clackamas River at 
either of these two points where the passage is very poor, there would 
still be steelhead trout in the Deschutes River and there would still 
be Chinook salmon. 

Now, there is one more point which I would like to make. That is 
the Santiam River at Detroit. 

Recently a dam was constructed there, in the last 5 years, I believe, 
by the Army engineers. I think you know as well as I that it is a 
very high dam. “There are no fish facilities there, absolutely none. 
There is no lader; there is no possible way for a salmon or steelhead 
trout to get by that point; and the Santiam River, so far as a produc- 
tive fishery is concerned, was a much greater and much more produc- 
tive fishery than the Deschutes ever has been or ever will be. 

If they have been able to satisfactorily work out an arrangement on 
the Santiam River with the high dam, there is certainly no reason for 
the fishery interests, either sportsmen or commercial, to worry about a 
dam that will have facilities constructed by the greatest brains in 
the fish and wildlife business today, the greatest engineering talents 
that are available which are going into the construction of the facili- 
ties on the Pelton project. 

I think, then, that the answer comes from some other source than 
that of a group of fishermen who are sincerely interested in protecting 
a heritage. I am wondering, I am honestly wondering, if the pres- 
sures that are coming about on the Pelton project are not initiated 
to a great extent by certain private interests, certain, I would say more 
or less, selfish private interests that have fishing rights behind locked 
gates on the Deschutes River for a limited few people who have a 
right to go in there and catch fish that are planted by the public fish and 
game commissions, both commercial and sports interests, and keep 
other people out who have an interest in those same plantings. 

I am wondering if some of the editorial comment that has been 
inspired in that leading paper of Oregon, the Oregonian, doesn’t come 
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from the fact that the editor of the editorial page is a member of this 
Portland Deschutes Club behind those locked gates on the Deschutes 
River? 

As I say, I don’t know as that is the thought behind it. I have tried 
to tell you a little fish story here about how it works on the Clackamas, 
and we still have wonderful fishing there behind dams that have in- 
adequate facilities. 

Portland General Electric is contemplating putting in a dam with 
the finest facilities that the Fish and Wildlife Service brains can 
devise. Even if it were not there, there would still be fishing, so that 
the pressure must come from some place else. 

Another thing is that statement made by Mr. Bowles about trash 
fish. I am a member of the Izaak Walton League. I think I am 
a sportsman. I have never re ed any trash fish to any lakes or 
streams in the State of Oregon. I dont know that any fisherman or 
sportsman within the State did, but some place in the last few years 
since I have been fishing these trash fish appeared in the lakes and 
streams of the State of ( )regon. They were introduced by somebody. 
Maybe it was the birds. Maybe they went overland. I don’t know, 
but they are there. 

That is all I have. 

(The documents submitted are as follows:) 


.PRINEVILLE-CROOK CoUNTY CHAMBER OF COMMERCE, 
Prineville, Oreg., June 20, 1956. 
Senator JAMES E. Murray, 
Chairman, Interior and Insular Affairs Committee of the United States 
Senate. Senate Office Building, Washington, D. C. 

DeAR SENATOR Murray: The board of directors of the Pineville-Crook County 
Chamber of Commerce at a meeting held June 19, 1956, went on record as févor- 
ing the passage of S. 863 as amended. We feel that the passage of this bill is 
essential to the future development of the State of Oregon. Future water rights 
as granted by the State will not be secure without such a law. 

The board also went on record as being opposed to Senator Neuberger’s arnend- 
ment to 8S. 863, which amendment would revoke the Federal Power Commission 
license granted to Portland General Electric Co. to build the Pelton Dam. Such 
an amendment would be retroactive and would not serve the best interests of 
the people of the central Oregon area. 

Respectfully yours, 
IvAN J. CHAPPELL, Vaneger 


RESOLUTION OF BEND, OrEG., CHAMBER OF COMMERCE 


Whereas Senator Frank A. Barrett has proposed Senate bill 863 in the Senate 
of the United States, which said bill has been referred to the Committee on Inte- 
rior and Insular Affairs, and which said bill directly affects the State of Oregon, 
and more particularly that area known as central Oregon; and 

Whereas the Bend Chamber of Commerce has heretofore had occasion to con- 
sider the feasibility and advisability of Senate bill 868, and has heretofore 
approved the principle involved in said bill to the extent that said bill recognizes 
that the Western States have certain control and regulation over the ground 
and surface waters within their States; but 

Whereas the Bend Chamber of Commerce has not approved Senate bill 863 in 
toto; and 

Whereas Senator Richard L. Neuberger has proposed an amendment to Senate 
bill 863, which said amendment would in effect suspend the license or permit for 
the construction of any project works which had not yet réached the stage of 
completion so as to effect an impounding, diversion, or interruption of water; 
and 

Whereas such amendment would suspend the license heretofore issued by the 
Federal Power Commission of the United States on project No. 2030, known as 
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the Pelton power project, on the Deschutes River, in Jefferson County, Oreg.; 
and 

Whereas the licensee, Portland General Electric Co., has heretofore, and on 
the 22d day of December 1955, entered into a contract with the Confederated 
Tribes of the Warm Springs Reservation of Oregon, under the terms of which 
the said Confederated Tribes granted the Portland General Electric Co. an ease- 
ment for the construction of the project on tribal lands on the westerly side of 
the Deschutes River and flowage easements in the entire river; and 

Whereas prior to the obtaining of such license and the signing of said contract, 
the United States Supreme Court, in the case of Federal Power Commission vy. 
Oregon, held that the Federal Power Commission had authority to issue the 
license and that, under the particular facts involved with the Pelton project, 
the State of Oregon had no right to veto such license; and 

Whereas Portland General Electric Co. and the Confederated Tribes of the 
Warm Springs Reservation of Oregon, based upon such decision of the United 
States Supreme Court, entered into said contract ; and 

Whereas Portland General Electric Co. has expended in excess of $2 million 
on said project and has now commenced construction, but has not yet impounded, 
diverted, or interrupted the flow of the Deschutes River so as to escape suspen- 
sion of the license under the amendment to Senate bill 863; and 

Whereas the Bend Chamber of Commerce has heretofore considered carefully 
the advisability and propriety of the construction of the Pelton Dam from all 
standpoints and has heretofore taken the position that it is advantageous to the 
State of Oregon, and particularly to the area known as central Oregon, that said 
dam be constructed; be it therefore 

Resolved by the board of directors of the Bend Chamber of Commerce, That 
the Senate Interior and Insular Affairs Committee be, and they are hereby, 
respectfully requested to report Senator Neuberger’s amendment out unfavor- 
ably; be it further 

Resolved, That the Senate Interior and Insular Affairs Committee be advised 
that the Bend Chamber of Commerce opposes any legislation the effect of which 
would be to prevent the construction of the Pelton Dam; be it further 

Resolved, That Wilfred Jossy be, and he is hereby, authorized to present a 
copy of this resolution to said committee and to make an oral statement to said 
committee in connection therewith ; be it further 

Resolved, That a copy of this resolution be delivered to Senate Interior and 
Insular Affairs Committee on Friday, June 22, 1956, at the time of the hearing 
on said amendment and that the said resolution be made of record in connection 
with such hearing. 

W. CHANDLER, 
President. 

Marion E. Capy, 
Manager. 

Senator Neuvsercer. I want to ask you a few questions, if I may. 

Mr. Jossy. Iwill answer if I can. 

Senator Neusercer. I have been interested in this long discussion 
of fish and, as I said to Mr. Panner, I am not an expert on fish. I am 
interested. Ihave done a good deal of writing. I am not a fisherman 
myself. I go out with a great many of my friends who fish. I go 
camping and hiking with them, but I do not fish. 

I read a report by Mr. William Hagen, a biologist of the Fish and 
Wildlife Service about what he termed a disastrous trash fish. 

How do you account for the fact that the Oregon State Fish and 
Game Commissions are so poorly informed and “poorly versed and 
staffed ? 

Mr. Jossy. I didn’t know they were. 

Senator Neusercer. Why, then, are they objecting to Pelton Dam? 

Mr. Jossy. Well, I think that is easy. 

Senator Nreusercer. Why are they ? 

y y 

Mr. Jossy. Simply this: that, after all, those gentlemen are work- 
ing for a commission whose members are ‘appointed by the Governor 
of the State of Oregon to build up and maintain the fishing runs and 
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the fish within the State of Oregon, and to do nothing that might by 
any chance jeopardize that situation. 

What else could those gentlemen do? 

Senator Neusercer. You have made a point here, and other wit- 
nesses opposing these amendment have made the point here that this, 
in effect, will actually have perhaps a beneficial effect on fish. 

Why do the fish and game commissions not see this? They are the 
people who are charged with this responsibility for this resource in 
the State of Oregon. I had always presumed that our fish and game 
commissions were composed of very able biologists and expert ichthy- 
ologists, and other people who were trained in game and resource 
management. 

Why can they not see these things that you have brought here and 
that others favoring Pelton Dam have brought here? Are those not 
really facts that you should take to the fish and game commissions ¢ 

My amendment has nothing to say about fish. All my comet 
says is that people who hold licenses stil] outstanding from the Federal 
Power Commission shall comply with the Barrett bill, which calls for 
compliance with State law. ‘These biological facts which you have 
presented properly should go to the fish and game commissions. 

Mr. Jossy. Well, they have at times. 

Senator Nrupercrr. W hy have they not followed the recommenda- 
tions you made? What is your opinion ? 

Mr. Jossy. Well,-all I could do is state my own personal opinion, 
Senator. I think it is like I told you. It is just like a banker. He 
has lots of money and makes loans, but he cannot afford to give me 
a loan because I come along and want one; so that, the fish commis- 
sion people, the biologists entrusted with this resource in the State of 
Oregon may say, “This mi ry work,” and that is what they say. 

I think Mr. Delzell made that statement. 

They say, “We think that this may be an historical monument in 
our biological work, but we don’t know, so that we can’t go out and 
sanction this.” 

Senator Neupercer. You make the point that they oppose every 
single project on a river. Is that the point? Is that the record or 
not ¢ 

Mr. Jossy. With the exception of maybe something like Mr. Bowles 
mentioned. I think generally that they would oppose any project 
where there is an obstruction placed in the stream, whether it be a 
log or a dam. 

Senator Neusercer. Yet, as I understand, you have come here from 
your chamber of commerce, and as I understood Mr. Turner, favoring 
S. 863 except for my amendments. 

Mr. Jossy. Just a moment. 

I didn’t say that our chamber favored it or disfavored it. In fact, 
in the statement we have made, we say that we are not taking any 
position on 863. 

Senator Nevpercer. Mr. Turner said that he thought there was 
some merit. 

Mr. Turner. They thought it might have some merit, but they were 
not actually informed. 

Mr. Jossy. I haven’t any feeling one way or another. My feeling 
is, as I tried to state here, completely that our people are definitely 
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against anything that will stop the construction of the Pelton project, 
which of course your amendment would. 

Senator Neusercer. That is about what it gets to, which I think is 
a significant thing. 

Are you interested here in the broad general principles or are you 
just interested in having the Pelton project built ? 

Mr. Jossy. Am I interested in these principles that I outlined about 
fish and the continuation of the runs? Is that what you mean? 

Senator Neupercer. Yes. 

Mr. Jossy. I most certainly am. 

Senator Neusrrcer. But you do not have confidence in the Oregon 
Fish and Game Commission that it will see the wisdom which you 
brought here today and will assent to the construction of the Pelton 
Dam ¢ 

Mr. Jossy. I don’t feel that they could and hold up their obligations. 
I don’t feel that they could; no. 

Senator Neupercer. Then perhaps it would be unwise to ever give 
any State authority over these things, because any State with a fish 
and game commission will oppose it. Is that the way you feel? 

Mr. Jossy. No, it isn’t. I think the men should do it, but I don’t 
think under their obligations they would. I think they should be 
broader in their considerations than they are. I think they are 
being afraid to gamble a little on this thing and go ahead and try 
their facilities. 

Senator Neupercer. Do you not think that the fish and game 
commission of ae State of Oregon have made the proper decision ? 

Mr. Jossy. No, I don’t. That would be my personal opinion. I 
think that they should construct the best facilities possible, and 
work these things on a cooperative venture to try and develop better 
facilities and better runs. They have done a wonderful job. 

Our Oregon Fish Commission and the Oregon Game C ommission 
are doing a ‘wonderful cP 

Senator NEUBERGER. I always felt that they were doing a wonder- 
ful job, a magnificent job. Yet you think they have made the wrong 
decision here. 

Mr. Jossy. I think they have in this instance where they can take 
their talent and put it together with almost unlimited bank account 
and build facilities which, so far as fisheries work is concerned, will 
be magnificent, and it might well be a milestone in the progress of 
the continuation of our salmon runs, of our anadromous fishery. 

Yet, simply because, I believe, of this obligation vested in them to 
not do anything to take a chance, I think it has hindered them. 

Senator Neusercer. I have asked you these questions, but again I 
say that I think these are things that you should properly t take to the 
fish and game commissions. I have confidence in our fish and game 
commissions and, if I had the information on biological matters which 
I felt should change the decision, I would take it to them. 

I have been glad to have you put it on the record here and I think 
the distinguished chairman of the committee concurs, but still, that 
is not the issue at the present time. The issue is whether State au- 
thorities should be applied to licenses still outstanding for river 
development. 

Mr. Jossy. If I may say this in summary, Senator Neuberger, my 
only reason for mentioning what little I know about anadromous fish 
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is that I feel that this is one of the basic things that has brought 
about your amendment, because I realize your position, I believe. 

You want to do something. You don’t want to see the State of 
Oregon discriminated against, we will say. Maybe you feel that the 
people out there feel that they are being discriminated against. 

I, on the other hand, don’t feel that a lot of people f feel that. w: ay. 
In other words, I don’t think there is a necessity for stopping this. 

Senator Neusercer. Mr. Jossy, you are the third witness against 
the amendments who said that this is only a very small minority of 
people who believe that the State authority should be paramount so 
far as Pelton Dam is concerned, and who oppose. the construction of 
Pelton Dam until it has satisfied all State objections. 

How do you and the others know that this is only a small minority ? 
I have never quite felt competent to analyze whether any group on 
any side was a small minority. 

Has a scientific poll been taken, or how do you know it is just a 
small minority ? 

Mr. Jossy. So far as I know, Senator, there has been no poll taken, 
and I think all I can do is speak on behalf of myself in that regard, 
from the people I have talked to around the State. We discussed 
questions like this, and there has been very little interest in the oppo- 
sition to the Pelton Dam. 

Senator Nevupercer. You would not call that a scientific survey ? 

Mr. Jossy. Certainly not, except that this keeps coming from or- 
ganized sportsmen’s groups, which are a minority or considered so by 
most of us, certainly, in the State. 

Senator Neupercer. I think you would agree that any particular 
issue which is begun in the realm of public affairs is begun generally 
by a minority, whether it is business or industry or private utility or 
labor or sportsmen, or almost any gr oup. I think there is hardly any 
group which starts some partic ular issue that is not in and of ‘itself 
a minority. 

I do not know of anything that 51 percent of the people commenced. 
Do you? 

Mr. Jossy. No; I haven’t any objection to their stating their views. 

Senator Neurnercer. You will agree that a minority has a right to 
present something; but to say that only a minority feels this way, I 
think is quite a presumptive thing. 

I would not say that a majority agrees with me on this particular 
matter. I would hesitate to do that until I had seen not a poll but 
a result of an election. 

Now, this is the thing that I want to ask you pertaining to that: 
The 1953 session of the legislature three times on rollcall votes de- 
clined to pass the Portland General Electric proposals to change the 
Hydroelectric Act so that the fish commission and the game com- 
mission would not have a determining voice in this matter. 

Do you think that the legislature also misjudged public opinion? 

Mr. Jossy. No; I don’t think so. I think that maybe the bills 
weren’t presented i in the right manner to accomplish the things that 
were necessary to be accomplished. 

Senator Neusercer. Mr. Delzell spoke highly of the bills in his 
testimony this morning. 

Mr. Jossy. I have seen the legislature turn down other situations 
that were parallel to this that might have all sorts of merits, but 
maybe not worded just exactly right. 
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Senator Neusercer. The legislature is no more always correct than 
the Congress is always correct, because they are composed of’ mortal 
people like you and I, but my point is that you people come here today 
and have disagreements with the fish commission, with the game com- 
mission, and w vith the Oregon State Legislature. 

You havea lot of disagreements along the line. 

Mr. Jossy. I don’t think we are in disagreement with the Oregon 
State Legislature. I don’t think the question of whether or not to 
construct the Pelton project has ever come before the Oregon State 
Legislature. , 

Senator Nevpercer. The bill to facilitate the Pelton project was 
three times voted down in the 1953 legislature. Do you think that 
only a small minority had any influence on the Oregon Legislature, 
this small minority that you talk about of the few | sportsmen who 
have a little club on the Deschutes River ? 

Mr. Jossy. I am sorry. I am afraid that I can’t just answer your 
question because you are putting words in my mouth. 

I don’t think that the Oregon State Legislature acted upon a bill 
as to whether or not to construct the Pelton project. They acted on 
something that had an effect upon the Oregon Hydroelectric Commis- 
sion, which had no connection with the Pelton project. 

Senator Neupercer. I beg to differ. I happened to be a member 
of the legislature at that time. It was presented as the Pelton Dam 
bill. 

A great many people came from the Madras area to testify in favor 
of it. It was known as the Pelton Dam bill. The specifie purpose 
was announced. 

I attended a good many of the hearings. The specific purpose was 
announced that this bill would give the hydroelee tric commission final 
authority on whether their dams should be built. 

Mr. Delzell favored this bill then. He favored it this morning. 
The bill was three times voted down. 

This is what Iam asking you: You referred to a little small minority 
of sportsmen that have this padlocked area on the Deschutes River. 

Do you think that the Oregon State Legislature responded just 
to that group? 

Mr. Jossy. I didn’t bring in the Oregon State Legislature at all. 

I think that that group has been actively behind opposition to the 
dam. Eventhough that may have been tagged as the Pelton Dam bill, 
it had no connection with the Pelton Dam. 

Senator Neusercer. My amendment has no direct connection with 
the Pelton Dam. The Pelton Dam is not mentioned in my amend- 
ment, but you people are here. 

The Pelton Det may not have been mentioned in that bill, but it 
was known as the Pelton Dam bill in the State of Oregon at that time 
in the newspapers and in the discussion. It was presented as the 
Pelton Dam bill, and Pelton Dam, it is true, was no more mentioned 
in the legislation than Pelton Dam is mentioned in my amendment: 
but you people are back here discussing my amendment in terms of 
the Pelton Dam. 

Mr. Jossy. Yes, sir; because your amendment will stop or suspend 
the construction of the Pelton Dam, 

If we must argue the other bill, the other bill would not have granted 
a license for the construction of it. 
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Senator Neusercer. It would have kept the fish and game com- 
missions from having a determining voice. 

Mr. Jossy. Do you i think that would be a good situation ? 

Senator Neusercer. No. That is the reason I was opposed to the 
bill. 

Mr. Jossy. Then that is the reason the bill was opposed. I don’t 
think that would be a good situation. 

Senator NeuBercer. Do you disagree with Mr. Delzell in his en- 
dorsement of the bill today ? 

Mr. Jossy. I didn’t hear what he said with regard to that. If that 
is what he said, yes. 

Senator Nreupercer. Senator Murray, do you want to ask some 
questions. I feel that I should turn over the chair to our distinguished 
chairman. 

The Cuarman. I think you have covered the situation thoroughly. 
You have worked hard for many hours today. 

Are there any other witnesses ? 

Mr. Lineweaver. Mr. Erdahl says that he will not take but a few 
minutes. 

Senator Neupercer. Thank you very much. 

Mr. Jossy. I have enjoyed appearing before your committee and I 
appreciate very much your coming back. 


STATEMENT OF C. A. ERDAHL, CHAIRMAN, PACIFIC NORTHWEST 
UTILITIES CONFERENCE COMMITTEE 


Mr. Erpanu. Senator Neuberger and Senator Murray, in the inter- 
ests of time I think that really I can put my thoughts before you by 
sticking closely to the prepared statement, and cover it more rapidly 
n that way. I think I can cover it in about 5 minutes. 

If there are any questions, I would be glad to attempt to answer 
them. 

My name is C. A. Erdahl. I am appearing here as chairman of the 
Pacific Northwest Utilities Conference Committee. 

The group of electric utilities comprising the committee which T am 
representing have been associated for 10 years and have appeared be- 
fore both Houses of the Congress on many occasions in support of 
Federal appropriations affecting the regional power supply of the 
Pacific Northwest. 

The group first met in January 1947 with the unanimously adopted 
objective of aiding in the creation of an adequate power supply for all 
the people of the region, regardless of the type of service agency re- 
sponsible for the distribution of electric power, in their respective lo- 
calities. Both publicly owned and privately owned utilities within 
the west group of the northwest power pool, at the executive level, 
join in this common objective. 

These utilities serve approximately 70 percent of all the electric 
consumers of the region. 

The group has, year by year since 1947, examined the proposals for 
new construction of electric generating facilities, whether Federal 
or non-Federal, and wherever support has been needed has come 
forward with that support. It has supported without exception 
every proposed Federal project authorized by the Congress and has 
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recommended to the Government many projects under consideration 
for authorization. 

It has likewise given support as needed to non-Federal projects. 

It seems appropriate to point out at this time that the Federal pro- 
gram has not been, during the life of this committee, comprehensive 
enough to take care of the load growth of the area and that non- 
Federal construction has never stopped. Today the Federal program 
is even more limited than in the past and the need for an accelerated 
non-Federal program to make up the difference is more urgent than 
ever. 

The non-Federal utilities, both publicly and privately owned, have 
been fully aware of this need for more non-Federal development and 
are demonstrating their willingness to undertake the construction of 
many large projects. It is to this segment of our construction program 
that my remarks are directed today. 

The Pacific Northwest has had either an actual or an imminent 
power shortage for the last 10 years. On two occasions brownouts 
have been necessary in order to prevent a complete breakdown of the 
generating and transmission system. 

On several occasions power to industry has been interrupted during 
part of the year with corresponding interruption to employment. 

Load forecasts made only last November show that the construc- 
tion of new hydro generating facilities has now fallen so far behind the 
rapidly growing loads of the Northwest that at no time in the future, 
based on adverse hydro conditions, will the hydro facilities be able 
to carry the peak loads of the combined systems and the supple- 
mental high-cost steam power will be required in every season. 

After the winter of 1963-64 based on these forecasts, there will be 
a shortage of total capability and actual curtailment of load will be 
necessary. These forecasts have been made on a very conservative 
basis and are minimum in nature. 

It takes from 7 to 10 years to build some of our large hydro projects 
and for that reason we are gravely concerned now over anything that 
tends to impede the work on any proposed development. 

Construction of new hydro projects by non-Federal agencies is 
sometimes fraught with difficulty due to the many conflicting inter- 
ests of the region. 

I am sure that we do not need to point out to the Congress that non- 
Federal agencies do not possess the overriding authority of the Fed- 
eral Government. Indeed, the Congress has been aware of that cir- 
cumstances and in its wisdom has created the Federal Power Commis- 
sion and has clothed it with authority to examine, judge, and license 
projects which meet the standards of the industry and the Govern- 
ment. 

Having created this agency and assigned to it the authority spe- 
cified it appears to my group to be merely a process of orderly Gov- 
ernment to allow it to function as intended by its creators. 

The Federal Power Commission has been in existence for approxi- 
mately a third of a century and during that time local groups have 
come to rely upon the integrity and security of an FPC license, yet 
this is the second time in the last few weeks that this committee has 
had to appear before the Congress to urge rejection of proposed legis- 
lation that would attack this integrity. 
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Were the attacks based upon malfeasance or gross error my group 
might support such action, but such is not the case. The attacks are 
not the result of controversies originating within the activities of 
the licensees but, rather, born of conflicts extraneous to the respec- 
tive projects. 

We urge the Congress not to make the Federal Power Commission 
: battlefield for the determination of issues which should be resolved 
by the Congress itself. 

We do not in any way oppose any necessary revision of our legal 
codes and lawful concepts. That is the priv ilege and duty of the Con- 
cress, but to legislate retroactively against F PC licensees is contrary 
to the processes of orderly government. 

Should the suspension ‘of FPC licenses, granted in due process by 
the agency created by the Congress for this very purpose, become the 
custom of the Congress, it would be an attack on the very economy of 
our Pacific Northwest. 

Dependent as it is for its supply of electric energy upon the hydro 
resources of its rivers, should the integtity of an FPC license be 
destroyed, it would in turn seriously hinder , 1f not entirely prevent, 
the financing of new projects. 

What agency could go to its bankers with requests for capital with 
which to create new generating facilities essential to the growth of our 
great region when it could not depend upon the guarantees of a con- 
struction license granted by an agency of the Federal Government 
itself. 

All of the generating facilities under license for construction within 
the Pacific Northwest are urgently needed as important power re- 
sources and have been taken into account in the forecasts of the group 
with which I am connected. Unless each of these facilities is com- 
pleted on schedule, an even more serious power shortage will be cre- 
ated. 

Adequate power is a must for our region, for upon this resource de- 
pend the jobs of our people and the very prosperity of the area 

The result of adoption of the pr oposed amendment, section 11, under 
your consider: ation today could affect not only the several projects of 
the the privately owned utilities of the Northwest but also at least two 
very important projects under sponsorship of publicly owned utilities. 

These two projects alone have an installed capacity of 1,630,000 
kilowatts. All of the projects affected by the proposed legislation 
have been examined and measured by the economic and engineering 
yardsticks of the Federal Power Commission and have been judged 
desirable and proper for construction. All of them which lie within 
the area of the west group of the Northwest Power Pool have had the 
support of this committee. 

We strongly urge rejection of this amendment. 

We need the help of the Federal Government. 

Partisanship has become the prescribed order of the day. The 
power supply problem of our region is too big for either the Federal 
Government or the non-Federal utilities alone. 

The non-Federal utilities of the region have accepted and are dis- 
charging their responsibility of sharing in the creation of an adequate 
power supply. As utilities we expect the Federal partner in our 
progress to be a responsible partner and to aid, not impede, the 
progress of our area. 

75335—56— pt. 2 
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We urge the Federal Government to help us with constructive plan- 
ning. Fe have only this year requested the Congress to direct the 
Corps of Engineers to continue its engineering studies and planning 
for the comprehe nsive development of our rivers. 

We urgently desire that the Federal Government create a plan for 
this development that has reasonable hope of accomplishment. The 
benefits of such planning will accrue to all the people of the region and 
assist the utilities of the area, both publicly and privately owned, to go 
forward in tune with the growth of the region and with the increasing 
demand for energy incidental to that growth. Such planning is part 
of orderly government. 

Senator Nevsercer. Thank you, Mr. Erdahl. 

I want to ask several very brief questions. 

Do you see this amendment as a conflict between public and private 
power ? 

Mr. Ernauu. No, I don’t. TI think it just makes it a hurdle for u 
in our effort toward resource development. 

Senator Nevrercer. Do you see it as a conflict between public and 
private power ? 

Mr. Erpant. I don’t see it that way. 

Senator Neupercer. I just wanted to ask you that because the Gov 
ernor of Oregon in his statement said that it was raising a conflict 
between public and private power, and I was interested in your point- 
ing out that this proposed amendment under consideration today could 
affect not only the several projects of the privately owned utilities in 
the Northwest, but at least two very important projects under spon- 
sorship of publicly owned utilities. 

While I might not agree with everything you said, I certainly agree 
with your answers to my questions, that this does not involve a conflict 
between public and private power. That was the reason I put the 
question to you about that particular matter. 

I appreciate very much your coming today. 

Do you have something to present for the record ? 

Mr. Puirurs. There has been some comment about House bill 160, 
introduced in the 1953 Oregon Legislature. 

Senator Nevpercer. I think it would be useful to include that in the 
record. 

(The bill referred to follows :) 


FORTY-SEVENTH LEGISLATIVE ASSEMiLY—REGULAR SESSION 
ENGROSSED Howse Brit No. 160 
March 9, 1953 


Introduced by Representatives Overhulse, Goodrich and Stover, and Senators 
Smith and Hitchcock and read first time January 27, 1958 


A BILL For an Act relating to the Hydroelectric Commission of Oregon, the powers, duties 
and procedures of said commission, appeals from orders of said commission, and rights 
of acquisition and eminent domain by licensees of said eam etd creating new provi- 
sions ; amending sections 119-104, 119- 105 and 119-106, O. C. L. A.: amending section 
119-107, 0. C. L. A., as amended by section 1, chapter 222, Oregon Laws 1945 ; amending 
section 119-113, O. C. L. A., as amended by section 8, chapter 222, Oregon Laws 1945; 
and declaring an emergency 


Be It Enacted by the People of the State of Oregon: 


Section 1. Section 119-104, O. C. L. A., is amended to read as follows: 

Sec. 119-104. There hereby is created and established a commission, which 
shall be known as the Hydroelectric Commission of Oregon, which shall consist 
of [three] three [five] members, one of whom shall be the State Engineer. The 
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other [two] two [four] members shall be [citizens of the United States and 
esidents of Oregon, and shall he] citizens of the United States and residents of 
oregon, and shall be appointed by the Governor [without any fixed term, and 
av be removed by the Governor at any time.| without any fired term, and may 

e removed by the Governor at any time. [, one from each congressional district 
the State of Oregon. Each such commissioner so appointed shall have been 
esident of the congressional district from which he has been appointed for at 
ast 10 years and shall be a citizen of the United States. The members ap- 
winted by the Governor shall serve without any fired term and may be removed 

, the Governor at any time.] The Commissioners so appointed shall serve 
vithout compensation. A vacancy in the office of [either of the two] cither of 
the two [the] commissioners so appointed shall be filled by appointment of the 
Governor upon like conditions as the original appointment. 

Section 2. Section 119-105, O. C. L. A., is amended to read as follows: 

Sec. 119-105. Said commission shall first meet at the call of the Governor as 
soon as convenient after this Act takes effect, and shall elect a chairman from 
imong the members who shall preside at all meetings of the commission when 
he is present. The commission shall also elect a vice chairman who shall pre- 

de in the absence of the chairman. The State Engineer shall be secretary of 

e commission. A majority of the commissioners shall constitute a quorum to 
ransact business, and the act or decision of any [two] two | three] of the com- 

ssioners shall be deemed the act or decision of the commission. Each member 
f the commission Shall be allowed and paid his actual and necessary traveling 

nd other expenses incurred in performing the duties of his office. 

Me Attorney General shall be the legal advisor of the commission. The 
\ttorney General may, upon the request of the commission, employ a special 
ssistant whose compensation or S:Jary shall be paid by the commission. ‘The 
olmmission may employ such clerks and assistants as may be deemed necessary 
nd fix their compensation. The commission shall be provided by the Secretary 
f the State with suitable offices in the State Capitol, and its offices shall be 
ept open at such times as the bi.siness of the commission and the convenience 
if the publie shall require. 

Section 3. Section 119-106, O. C. L. A., is amended to read as follows: 

Sec. 119-106. The commission shall have power: 

(a) To issue preliminary permits as hereinafter provided to any person, 
association or private corporation qualified to become a licenses 

(b) To issue licenses, as hereinafter provided, to citizens of the United States, 
issociations of citizens, private corporations organized under the laws of the 
United States or any state thereof, to appropriate, initiate, perfect, acquire and 
hold the right to the use of the waters within the State, including the waters over 
which the state has concurrent jurisdiction, and to construct, operate and main- 
tain dams, reservoirs, power houses, conduits, transmission lines, and all other 
vorks and structures necessary or convenient for the use of such waters in the 
seneration and utilization of electricity. 

(c) To investigate the water resources of the State of Oregon and the most 
feasible method for the development and utilization thereof, including develop- 
ment costs and relation to markets of power sites; to collect such other data 

as the commission may deem necessary or useful for the purposes of this Act, 
or for the better conservation and development of the water resources of the 
state: to cooperate with the Federal Government and adjoining states concerning 
all such matters, and particularly with reference to waters forming the boundary 
between this state and another state. 

(ad) To make public, from time to time, and at least as often as once each 
vear, in printed form, the results of such investigations, the permits and licenses 
applied for under this Act, with the names of the applicants, the permits and 
licenses issued, and to whom issued, the terms prescribed in each permit or 
license, the moneys received therefor, and such further information as the com- 
mission may deem of public interest. 

(e) To prescribe the forms of any and all accounts, records and memoranda 
to be kept by a licensee under this Act, and to make all rules and regulations 
with respect thereto which may be deemed necessary or expedient, and the 
commission shall employ and promulgate standard regulations for accounting, 
determination of depreciation, amortization, net investment, rate of return and 
allocation of earnings, etc.; and a certified copy of such accounting data shall be 
tiled with the Hydroelectric Commission of Oregon from time to time, as may be 
required by it. 
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(f) To hold hearings and take testimony orally, by deposition, or in such 
other form as may be satisfactory to the commission, either within or without the 
state; to require by subpena, signed by any member of the commission, the at- 
tendance of witnesses and the production of documentary evidence. A com- 
missioner may administer an oath or affirmation to any witness. The commis- 
sion may designate a person to take the testimony, affidavit or deposition of a wit- 
ness, and the person so designated shall have the power to administer an oath 
to any such witness and to take the testimony thereof in accordance with such 
rules as the commission may prescribe. Witnesses appearing before the com- 
mission or before any person designated by the commission to take testimony 
as herein provided shall be entitled to and shall be paid the same fees and mileage 
that are paid to witnesses summoned to appear as such in the courts of the State 
of Oregon. A full record shall be kept of all evidence taken or offered at such 
hearings. After the completion of the taking of evidence, and within a reason- 
able time, the commission shall prepare and file findings of fact and conclusions 
of law upon the evidence received in said matter and shall make and file its 
order based thereon. The cost of one transcript of testimony of such hearing 
for the use of the commission shall be paid by the applicant. The cost of each 
additional copy of such transcript of testimony shall be paid by any party to the 
proceeding making request for such copy. 

(g) To examine at any time all accounts, books of account and documents and 
data of whatever nature appertaining to the business of a licensee hereunder; to 
require a licensee to submit, at such time or times as may be required by the 
commission, reports and statements under oath, and in such form and on such 
blanks as the commission may require, containing full information as to assets, 
liabilities, capitalization, gross receipts, interest and dividend requirements, 
interest due and paid, amortization and other reserves, net investment, cost of any 
project constructed, maintained or operated, in whole or in part, cost of main- 
tenance, operation, renewals, replacements, cost of production, transmission, dis- 
tribution and sale of electricity, and such other data as the commission, in its 
discretion, may require. Every licensee shall make adequate provision to cur- 
rently determine all such matters. 

(h) To perform any and all acts, exercise any and all powers, make all such 
rules and regulations, and issue all such orders as, in the judgment and discre- 
tion of the commission, are necessary to effectuate the purposes of this Act. 

Section 4. Section 119-107, O. C. L. A., as amended by section 1, chapter 222, 
Oregon Laws 1945, is amended to read as follows: 

Sec. 119-107. A preliminary permit may be issued by the commission to any 
person, persons, associations or private corporations, possessing the qualifications 
of a licensee as hereinbefore specified. The application for a preliminary permit 
shall set forth the name and post-office address of the applicant, the approximate 
site of any proposed dam or diversion, the amount of water in cubic feet per 
second, the theoretical horsepower and such other data as the commission may 
[be] by regulation or order prescribe. Upon receipt of an application for a 
preliminary permit it shall be the duty of the State Engineer, as ex officio secre- 
tary of the commission, to make an indorsement thereon of the date of receipt 
and to keep a record thereof, which date so indorsed shall determine the priority 
of the use of water initiated under the provisions of this Act. At the time of 
filing the application for a preliminary permit the applicant shall pay to the 
State of Oregon the minimum sum of $50, and such further sum, not exceeding 
$200, as shall be determined by the commission, to cover costs of recording, 
publishing notice and making such investigation as may be necessary to deter- 
mine whether or not a preliminary permit should be granted. If the commission 
shall conclude to grant a preliminary permit the applicant shall pay to the State 
of Oregon at the time such preliminary permit is issued, and in addition to the 
sums hereinbefore specified, the sum of five cents for each theoretical horsepower 
as computed by the commission and covered by the permit. Whenever an appli- 
cation is made for a preliminary permit the commission shall give written notice 
of the filing of such application to any municipality or other person or corpora- 
tion which, in the judgment of the commission is likely to be interested in or 
affected thereby, and shall also publish notice of such application once each 
week for at least four successive weeks, and for such further time, if any, as the 
commission shall determine, in a newspaper published in the county in which the 
project covered by the application is located, and if in more than one county, 
then in a newspaper published in each county; provided, however, that no appli- 
cation for the appropriation or use of water for the development of 1,000 theoreti- 
cal horsepower or more shall be granted until the expiration of at least [six] 
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three months after the application for a preliminary permit therefor has been 
filed with the commission. The commission shall, by order or regulation, pro- 
vide for the time and manner of hearings upon such application. Every applica- 
tion for the appropriation of water for the generation of electricity subject to the 
terms of this Act shall be subject to protest or remonstrance on behalf of the 
public or any district organized for public purposes, or any interested private 
person or persons, on the ground that the proposed construction, development or 
improvement would damage or destroy the use or utility of the stream or other 
hody of water involved for other beneficial purposes including the propagation 
of fish, irrigation, scenic, esthetic, recreational, park, highway or other beneficial 
use. All such protests and remonstrances must be filed with the commission 
within the time specified in the notice and must be in writing and verified by 
the parties so protesting. <A certified copy thereof shall be served upon the 
applicant for the permit; provided, that in the discretion of the commission at 
the time of the hearing any interested party may make an oral protest if there 
exists any good reason therefor and the commission shall allow the applicant 
to be heard in opposition thereto. Every protest or remonstrance which is not 
filed and served as herein required shall be deemed waived. The purpose for 
which a preliminary permit may be issued is to enable the applicant to make 
necessary examinations, surveys, and prepare maps, plans, specifications and 
cost estimates of any proposed project and to make such other preparation as 
may be necessary to carry forward the work if a license is issued therefor. 

Section 5. Section 119-118, O. C. L. A., as amended by section 3, chapter 222, 
Oregon Laws 1945, is amended to read as follows: 

Sec. 119-113. Any license issued under this Act shall take into consideration 
and shall be on, the following conditions: 

(a) Phat the prepesed prejeet shall be steh as; in the Fidement of the eom- 
aissten; ds well adapted te the developatent td uttization of the 
involved} That the proposed project ts in the public interest and will contribute to 
the maximum economic development of the water involved and other beneficial uses to 
which the water could be put such as irrigation, navigation, domestic use, municipal 
water supply, public recreation and commercial and game fishing. In order to pro- 
tect such other beneficial uses the commission may incorporate in the license such 
reasonable conditions as it may deem necessary with due regard to the public interest 
and the maximum economic development of the water involved [.]; provided, however, 
that the rights of the licensee to the water involved shall be subordinate to all existing 
water rights for industrial, domestic, municipal, stock or irrigation purposes, or any 
such water rights initiated or acquired after the issuance of the license. The provisions 
of section 82-426, O. C. L. A., as amended by chapter 272, Oregon Laws 1951, 
sections 82-427, 83-313, 83-314, 88-315, 83-316, O. C. L. A., and chapter 442, 
Oregon Laws 1945, shall not apply to an application for a preliminary permit here- 
under or to a project to be licensed hereunder. 

(b) That the licensee shall construct and build the project according to the 
maps, plans and specifications filed with and approved by the commission, and 
within the time fixed by the license or by any lawful extension thereof. 

(c) That the licensee will maintain the project, and each part thereof, in good 
order and repair and in efficient operation, for the development and transmission 
of electricity to its reasonable capacity, shall make all necessary renewals and 
replacements as required and shall maintain and operate such project, and all 
parts thereof, conformably to the rules and regulations of the commission not 
inconsistent with this Act. 

(d) That the licensee will pay to the State of Oregon annually not more than 
$1 for each horsepower covered by said license and said sum shall constitute a 
first lien upon the project, which lien may be enforced by suit in equity or other 
appropriate proceeding, or payment thereof may be enforced by the State of 
Oregon in an action for debt. Payment of such license fees may be waived by 
the commission during all or any part of the period of construction. Such fees 
not be uniform throughout the entire period of the license, but may be for dif- 
ferent amounts for different periods. The amount of such license fees, within 
the minimum and maximum limits herein specified, shall be determined by the 
commission and expressed in the license. 

(e) Such other and further conditions not inconsistent with this Act as the 
commission may require in the public interest. 

(f) In issuing a license for a minor project of not more than 100 horsepower 
the commission, in its discretion, may waive all or any of the conditions and 
requirements of this Act except the period for which a license may be issued, 
and the annual charge as determined by the commission under subsection (d) 
of this section; and in issuing licenses for projects in excess of 100 horsepower 
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for which the applicants shall be required to secure permits and licenses fron 
the United States as a condition precedent to the construction of such projects 
the commission may, in its discretion, waive and modify such of the terms, con 
ditions and requirements of this Act, except the period for which a license ma, 
be issued and the annual charge as determined by the commission under sub 
section (d) of this section, as the commission, by order, after full investigation 
and publie hearing, shall find to make impracticable the construction of suc! 
projects. During the time that a licensee is not a public utility and does noi 
sell electric energy, and does not sell bonds or other evidences of debt against 
the licensee’s plant, the commission may, in its discretion, waive the accounting 
and amortization requirements of this Act, even where the project involved 
exceeds 100 horsepower. 

Section 6. Sections 7 and 8 of this Act are added to and made a part of chap 
ter 1, title 119, O. C. L. A. 

Section 7. Any party to a proceeding under chapter 1, title 119, O. C. L. A., o 
any amendment thereto, aggrieved by an order issued by the commission, ma 
appeal from such order by filing with the clerk of the appropriate circuit court 
of the State of Oregon a written petition praying that the order of the com 
mission be modified or set aside in whole or in part, within 60 days after the 
order of the commission. The circuit court of the State of Oregon for the 
County of Marion, or the county in which the applicant for a permit or licens: 
shall maintain its principal place of business in this state, or in which the 
project involved or any part thereof shall be physically located, shall be ap 
propriate courts. A copy of such petition shall forthwith be served upon the 
secretary of the commission or upon any other member of the commission 
Thereafter such matter shall proceed as though such petition were a complaint 
in equity and as though the proceedings were a suit in equity in which the com 
mission shall be a party defendant. Any party aggrieved including the Hydro 
electric Commission of Oregon who is a party in such appeal may appeal from 
the decision of such circuit court to the Supreme Court of the State of Oregon 
as an appeal from a suit in equity. Such appeal to such cireuit court or the 
Supreme Court shall not operate as a stay of the commission’s order, unless 
specifically ordered by the respective court before which the appeal is pending 

Section 9. [a] Issuance of such a preliminary permit or license shall further 
constitute consent by the State of Oregon to its departments, commissions and 
other agencies to enter into agreements with any such permittee or licensee for 
the sale or conveyance of any lands, easements, water rights, rights of way, 
rights to the use of waters and all other property and privileges necessary to 
construct, maintain and operate such project, for the reasonable market value 
thereof; provided, that if the sale or conveyance thereof shall be governed by 
any other statute of the State of Oregon, such sale or conveyance shall be made 
pursuant to such other applicable statute. 

[(b) Issuance of a preliminary permit or a license by the commission to a 
public utility regulated] [by the Public Utilities Commissioner of Oregon under 
the provisions of chapter 1, title 119,0.C.L. A., or any amendments thereto, shall 
constitute a finding that the proiect covered by the permit or license is so affected 
with a public use that the permittee or licensee may proceed by eminent domain 
proceedings to acquire lands, easements, water rights, rights of way, rights to the 
use of waters, and all other property and privileges necessary to construct, main- 
tain and operate such project, under the procedure set forth in chapter 4, title 12, 
0. C. L. A., or any amendment thereto. 

(c) The State of Oregon, on its own behalf and on behalf of its departments, 
commissions and other agencies, hereby consents to be sued and be made a party 
in any eminent domain proceedings brought by such a permittee or licensee.) 

Section 9. This Act being necessary for the immediate preservation of the 
public peace, health and safety, an emergency is declared to exist, and this Act 
shall take effect upon its passage. 


FORTY-SEVENTH LEGISLATIVE ASSEMBLY—REGULAR SESSION 
House AMENDMENTS TO ENGROSSED House Brixi No. 160 


By Committee on State and Federal Affairs, March 27, 1953 


On page 1, line 3 of the printed engrossed bill, following the word “commis- 
sion” insert a semicolon and delete the remainder of the line. 

On page 1, line 4 of the printed engrossed bill, delete the following: “of said 
commission ;’’. 
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On page 1, line 8 of the printed engrossed bill, insert a period after the figure 
“1945” and delete the remainder of the line. 

On page 7, line 16, of the printed engrossed bill following the word “shall” 
delete the remainder of the line. 

On page 7, line 17 of the printed engrossed bill, delete the following: ‘‘sidera- 
tion, and shall”, and delete the comma following the word “on”. 

On page 7, line 25 of the printed engrossed bill following the word “commis- 
sion”, delete the word ‘‘may” and insert in lieu thereof “shall”. 

On page 10, line 7 of the printed engrossed bill after the word “Oregon”, delete 
the following: “who is a party in such appeal”. 

On page 11, beginning on line 8 of the printed engrossed bill, delete all of Sec- 
tion 9 on lines 8, 9 and 10. 


and the following adjusting clause and ORS sections (or section) hereto 
attached: 

On page 11 of the printed bill, following line 10, add the following: 

“Section 9. Upon the taking effect of the Oregon Revised Statutes or this Act, 
whichever occurs later, sections 1 to 5 of this Act shall stand repealed, sections 
10 and 11 shall stand enacted, and ORS 543.050, 543.220 and 543.300 shall be 
amended to read as follows: 

543.050 The commission may: (1) Issue preliminary permits, as provided 

ORS 543.210 to 548.250, to any person qualified to become a licensee. 

(2) Issue licenses, as provided in ORS 543.260, to citizens of the United States, 
associations of citizens, or private corporations organized under the laws of the 
United States or any state thereof, to appropriate, initiate, perfect, acquire and 
hold the right to the use of waters within the state, including waters over which 
the state has concurrent jurisdiction, and to construct, operate and maintain 
dams, reservoirs, powerhouses, conduits, transmission lines, and all other works 
and structures necessary or convenient for the use of such waters in the gen- 
eration and utilization of electricity. 

(3) Investigate the water resources of Oregon and the most feasible method 
for the development and utilization thereof, including development costs and 
relation to markets of power sites; collect other data the commission deems 


conservation and development of the water resources of the state; cooperate with 


the Federal Government and adjoining states concerning all such matters, and 
particularly with reference to waters forming the boundary between this state 
and another state. 

(4) Make public, from time to time, and at least once each year, in printed 
form, the results of such investigations; the permits and licenses applied for 
under ORS 548.010 to 543.620, with the names of the applicants; the permits 
and licenses issued, and to whom issued; the terms prescribed in each permit or 
license; the moneys received therefor; and such further information as the 
commission deems of public interest. 

(5) Prescribe the forms of all accounts, records and memoranda to be kept 
by licensees under ORS 543.010 to 543.620, and make all rules and regulations 
with respect thereto deemed necessary or expedient. The commission shall 
employ and promulgate standard regulations for accounting, determination of 
depreciation, amortization, net investment, rate of return, and allocation of 
earnings, ete., and a certified copy of such accounting data shall be filed with 
the commission from time to time, as may be required by it. 

(6) Hold hearings and take testimony orally, by deposition, or in such other 
form as may be satisfactory to the commission, either within or without the 
state: and require by subpena, signed by any member of the commission, the 
attendance of witnesses and the production of documentary evidence. A com- 
missioner may administer an oath or affirmation to any witness. The commis- 
sion may designate a person to take the testimony, affidavit or deposition of a 
witness, and the person so designated may administer an oath to any such 
witness and take the testimony thereof in accordance with such rules as the 
commission may prescribe. Witnesses appearing before the commission or 
before any person designated by the commission to take testimony as provided 
in this section shall be paid the same fees and mileage that are paid to witnesses 
summoned to appear as such in the courts of Oregon. A full record shall be 
kept of all evidence taken or offered at such hearings. After the completion of 
the taking of evidence, and within a reasonable time, the commission shall 
prepare and file findings of fact and conclusions of law upon the evidence received 
in said matter and shall make and file its order based thereon. The cost of one 
transcript of testimony of such hearing for the use of the commission shall be 
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paid by the applicant. The cost of each additional copy of such transcript of 
testimony shall be paid by any party to the proceeding making request for such 
copy. 

(7) Examine at any time all accounts, books of account and documents and 
data of whatever nature appertaining to the business of a licensee under ORS 
543.010 to 543.620; and require a licensee to submit whenever required by the 
commission, reports and statements under oath, and in such form and on such 
blanks as the commission may require, containing full information as to assets, 
liabilities, capitalization, gross receipts, interest and dividend requrements, 
interest due and paid, amortization and other reserves, net investment, cost of 
any project constructed, maintained or operated, in whole or in part, cost of 
maintenance, operation, renewals, replacements, cost of production, transmission, 
distribution and sale of electricity, and such other data as the commission, in 
its discretion, may require. Every licensee shall make adequate provision to 
currently determine all such matters. 

(8) Perform all acts, exercise all powers, make all rules and regulations, and 
issue all orders which, in the judgment and discretion of the commission, are 
necessary to effectuate the purposes of ORS 543.010 to 543.620. 

543.220 (1) Whenever an application is made for a preliminary permit the 
commission shall give written notice of the filing of the application to any 
municipality or other person or corporation which, in the judgment of the 
commission, is likely to be interested in or affected thereby, and shall also 
publish notice of the application once each week for at least four successive 
weeks and for such further time, if any, as the commission shall determine, 
in a newspaper published in the county in which the project covered by the 
application is located, and if in more than one county, then in a newspaper 
published in each county. 

(2) No application for the appropriation or use of water for the develop- 
ment of 1,000 theoretical horsepower or more shall be granted until at least 
three months after the application for a preliminary permit has been filed. 

543.300 Any license issued under ORS 543.010 to 543.620 shall be on the 
following conditions : 

(1) That the proposed project is in the public interest and will contribute 
to the maximum economic development of the water involved and other beneficial 
uses to which the water could be put, such as irrigation, navigation, domestic 
use, municipal water supply, public recreation and commercial and game fishing. 
In order to protect such other beneficial uses the commission shall incorporate 
in the license such reasonable conditions as it may deem necessary with due 
regard to the public interest and the maximum economic development of the 
water involved; provided, however, that the rights of the licensee to the water 
involved shall be subordinate to all existing water rights for industrial, domestic, 
municipal, stock or irrigation purposes, or any such water rights initiated or 
acquired after the issuance of the license. 

(2) That the licensee shall construct and build the project according to 
the maps, plans and specifications filed with and approved by the commission, 
and within the time fixed by the license or by any lawful extension thereof. 

(3) That the licensee will maintain the project, and each part thereof, in 
good order and repair and in efficient operation, for the development and trans- 
mission of electricity to its reasonable capacity; shall make all necessary re- 
newals and replacements as required; and shall maintain and operate the 
project, and all parts thereof, comformably to the rules and regulations of the 
commission not inconsistent with ORS 543.010 to 543.620. 

(4) That the licensee will pay to the state annually not more than $1 for 
each horsepower covered by the license. This sum shall constitute a first 
lien upon the project, which lien may be enforced by suit in equity or other 
appropriate proceeding, or payment thereof may be enforced by the state 
in an action for debt. Payment of such license fees may be waived by the 
commission during all or any part of the period of construction. The fees need 
not be uniform throughout the entire period of the license, but may be for 
different amounts for different periods. The amount of the license fees, within 
the minimum and maximum limits herein specified, shall be determined by the 
commission and expressed in the license. 

(5) Other and further conditions not inconsistent with ORS 543.010 to 543.620 
as the commission may require in the public interest. 

(6) In issuing a license for a minor project of not more than 100 horsepower 
the commission, in its discretion, may waive all or any of the conditions and 
requirements of ORS 543.010 to 543.620 except the period for which a license 
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may be issued, and the annual charge as determined by the commission under 
subsection (4) of this section. In issuing licenses for projects in excess of 100 
horsepower for which the applicants are required to secure permits and licenses 
from the United States as a condition precedent to the construction of the 
projects, the commission may, in its discretion, waive and modify such of the 
terms, conditions and requirements of ORS 543.010 to 543.620, except the period 
for which a license may be issued and the annual charge as determined by the 
commission under subsection (4) of this section, as the commission, by order, 
after full investigation and public hearing, shall find to make impracticable 
the construction of such projects. During the time that a licensee is not a 
public utility and does not sell electric energy, and does not sell bonds or other 
evidences of debt against the licensee’s plant, the commission may, in its dis- 
cretion, waive the accounting and amortization requirements of ORS 543.010 
to 543.620, even where the project involved exceeds 100 horsepower. 

Section 10. ORS 598.705 to 498.750 do not apply to applications for pre- 
liminary permits under ORS 543.210 to 543.320 or to projects licensed under 
ORS 543.210 to 543.320. 

Section 11. ORS 509.605 to 509.640 do not apply to applications for pre- 
liminary permits under ORS 543.210 to 543.320 or to projects licensed under 
ORS 543.210 to 543.320.” 


Mr. Puituips. Here is a chronological history of Pelton legislation, 
so to speak, including that matter and the action of the 1953 and 1955 
legislatures. 

Here is a chronological history of the Pelton project up as far as 1952 
here where we went through all the processes through the various 
commissions. 

If these are of interest, we will be glad to introduce them. 

Senator Neupercer. Mr. Lineweaver, is that all right? 

Mr. Lineweaver is our adviser. 

Mr. Laineweaver. Yes, sir. 

(The information referred to follows :) 


CHRONOLOGICAL HISTORY OF THE PROPOSED PELTON AND ROUND BUTTE PROJECTS 
ON THE DESCHUTES RIVER IN OREGON 


The Deschutes River has long been recognized as an ideal stream for power 
development. More than 40 years ago, during the administration of President 
Theodore Roosevelt, all the Federal lands bordering the stream were set aside 
and withheld from entry by homesteaders and others in order to preserve the 
Deschutes for power production purposes. Subsequent developments pertinent 
to recognition of the Deschutes as a power stream were: 

1913: The State of Oregon cooperated with the Reclamation Service in an 
irrigation study of the Deschutes. In the report of the study, issued the 
following year, it was pointed out that because of its great regularity of flow 
throughout the year the Deschutes had long been regarded as a power stream. 

1921: The Federal Power Commission appointed a board of engineers to make 
a study of development of the Deschutes and its principal tributaries. The report, 
released after a year of hearings and study, arrived at the conclusion that the 
upper river should be utilized for irrigation, the lower river for power. State of 
Oregon officials, particularly from the office of the State engineer, participated in 
the board’s hearings, and State engineer studies of lower river power costs 
were made, 

Significantly, the report stated : 

“Several filings have been made on the lower Deschutes River all for power 
purposes, some of which are under private control through land ownership of 
claimants, while for others which involve the use of public land, applications have 
been made to the Federal Power Commission for preliminary permits. 

“The important point to be considered in connection with the broad object 
of the report is that no construction work has been done, no beneficial use 
bas been made of the water, and that so far as known none of the claimants 
appear to have objected to such diminution of streamflow as might result from 
fullest diversion and use by irrigation above, while some have definitely waived 
objection.” 

Thus it was recognized in 1921 that the Federal Power Commission had 
jurisdiction over the public lands involved. 
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1931: A report on the Geology and Water Resources of the Middle Deschutes 
River Basin Oregon was written by Harold T. Stearns and published as Geologi- 
eal Survey Water Supply Paper 637—D. Once again, in this report, the 
Deschutes was recognized as a power stream. 

1940: In its Physical and Economic Georgraphy of Oregon the Oregon State 
Board of Higher Education spoke of the desirable power qualities of the 
Deschutes. 

1947: The Department of the Interior issued its report on the Development 
of the Water Resources of the Columbia River Basin. The report said that 
preliminary investigations suggested 13 sites on the lower Deschutes and 3 
on the Metolius, with a total capacity of 470,000 kilowatts. The report was 
prepared for review by the States before submission to Congress. 

Neither in the comment made on this report by Oregon officials, nor in any 
of the previous hearings, studies, and reports mentioned, was any protest 
made by the State regarding utilization of the Deschutes as a power stream. 
Nor did those interested in commercial or sports fishing register a protest at 
any point along the line. 

In the 1939-40 Oregon Blue Book, Charles E. Stricklin, Oregon’s State 
Engineer, referred to the Deschutes as offering “more potential power than 
any other stream in the State because of its steep gradient and well-sustained 
summer flow,” in a paragraph devoted entirely to development of the river as 
a power stream. Repeating this paragraph in the 1941-42 issue, the Blue 
Book spoke of Oregon’s place in the defense program and emphasized the need 
for development of Oregon’s water resources. 

Actual development of the Pelton site was first attempted by the Columbia 
River Power Co., which obtained a license from the Federal Power Commis- 
sion in 1924. Much preliminary work was done, including actual construc- 
tion of the pilot tunnel for diversion of the river. Partly because of the de- 
pression and partly because of the construction of the large multiple-purpose 
projects at Bonneville and Grand Coulee on the main stem of the Columbia, 
this company abandoned its efforts in the thirties. 

In 1948, when power supply in the Pacific Northwest region became critically 
short, three power companies—Portland General Electric, Pacific Power & 
Light, and Washington Water Power—revived plans for the Pelton project. 
In January 1949, these companies sponsored the organization of the North- 
west Power Supply Co., which proceded with license applications before the 
Oregon Hydroelectric Commission and the Federal Power Commission. Sub- 
sequently two of the sponsoring companies—Pacific Power & Light and Wash- 
ington Water Power—undertook other projects, and Portland General Electric 
Co. proceeded to carry out the pending license applications of the Northwest 
Supply Co. Later Portland General Electric Co. expanded its plans to in- 
clude a second and larger project at Round Butte, 8 miles upstream from 
Pelton. 

During the past 4 years, proceedings concerning these 2 projects have been 
varied and complex, involving State and Federal administrative bodies, the 
Oregon Legislature, and more recently the State and Federal courts. 

The following chronological history of these proceedings has been prepared 
in order to provide a complete picture of action taken by all concerned. 


i 


Groups involved; subject Date Action 
1 


| 
State; Pelton permit habieaaiay ...| Jan. 20,1949 | Northwest Power Supply Co. filed application 
for preliminary permit with the hydroelectric 
| commission of Oregon to construct a dam at 
| | the Pelton site. 
I i -| Mar. 7,1949 An amended application was filed with the 
hydroelectric commission making minor 
(Inserted here to maintain a chronologi- | changes. . 
cal sequence, the following covers action | 
of the 1949 Oregon State Legislature:) 


Oregon Legislature Jan. 25,1949 | House bill 131 was introduced: to withdraw the 
waters of the Metolius and Deschutes Rivers 
from appropriation (in effect, to make a fish 
sanctuary of the rivers). 

Jan. 26,1949 | H. B. 131 was referred to the committee on 
utilities, which held appropriate hearings on 
the proposed legislation. 

Mar. 3,1949 | H. B. 131 was reported out, “Do not pass.” 
The house of representatives voted 41 to 18 
(1 excused) against the passage of the bill, up- 
holding the committee report. 








WATER RIGHTS 


Groups involved; subject 


regon Legislature. --- 


Do 


further action 
slature. 


was taken by the 


te; Pelton permit..._. 


ieral Power Commission; Pelton Fed- 
ral license. 


tate; Pelton permit... 


Do 


ederal Government; certificate of neces- | 


ity application for Pelton. 


ederal; supplementary application to 
Federal Power Commission; to fish 
commission from PGE; also State; 
letter/with changes in proposal; Pelton 
permit, 


tate; Pelton permit 


Federal Power Commission; application 
for Federal license to construct Pelton. 


“tate; Pelton permit 


“tate; Round Butte permit 





July 





Date 


Mar. 21, 1949 


Apr. 12, 1949 


May 23, 1949 | 


July 1,1949 


Oct. 25, 1949 


Aug. 22,1950 
Jan. 


22, 1951 


Apr. 6,1951 


Apr. 16, 1951 


May 15, 1951 


June 8, 1951 


June 11, 1951 


16, 1951 


Aug. 8, 1951 





SETTLEMENT ACT 


Action 


8. J. Res. 22 was introduced: to provide an 
interim study of the effect of dams on rivers 
tributary to the lower Columbia River, on 
the propagation of anadromous fish. If 
passed, this bill would serve to delay con- 
struction of the Pelton project for at least 2 
years. S.J. Res. 22 was referred to the com- 
mittee on fish industries 

’. J. Res. 22 was reported out of committee, ‘‘Do 
pass,”” and the senate voted 16 to 13 (1 ex- 
cused) against the recommendation of the 
committee, defeating the bill. 


An informal public hearing, without sworn 
witnesses or cross-examination, was held by 
the hydroelectric commission in Portland on 
the application of the Northwest Power Sup- 
ply Co. for a preliminary permit. Proceed- 
ings were recorded. 

Northwest Power Supply Co. filed with the 
Federal Power Commission an application 
for Federal license. 

(Notr.—Inasmuch as the Pelton site is wholly 
on Federal land—including the Warm 
Springs Indian Reservation—this action was 
necessary regardless of the granting or denial 
of a permit on the State level.) 

An order was issued by the hydroelectric com- 
mission requiring the Northwest Power Sup- 
ply Co. to make application for a permit to 
the fish commission of Oregon. 

Northwest Power Supply Co. made applica- 
tion to the fish commission of Oregon for a 
permit to construct a dam on the Deschutes 
River at the Pelton site 

After a lapse of 10 months, the fish commission 
denied the Northwest Power Supply Co.’s 
application for permit. 

The Northwest Power Supply Co. applied for 
a certificate of necessity to the National Se- 
curity Resources Board and, through chan- 
nels, the Defense Electric Power Administra- 
tion and, finally, the Defense Production 
Administration. 

Following the fish commission’s order of Aug. 
22, 1950, the Northwest Power Supply Co. 
filed a supplementary application for license 
with the Federal Power Commission, chang- 
ing the proposal for fish preservation in order 
to meet objections of the fish commission 
On the same day a letter outlining the 
changes was sent to the fish commission re- 
questing reconsideration. 

Having acquired the rights and interests of the 
Northwest Power Supply Co., Portland 
General Electric Co., joined with the North- 
west Power Supply Co., in requesting the 
fish commission to reconsider its denial of 
Aug. 22 and grant a permit to PGE 

Order of the fish commission again denied the 
application for permit, denial being made 
this time to PGE. 

PGE and the Northwest Power Supply Co. 
filed a supplementary application for pre- 
liminary permit with the hydroelectric com- 
mission and requested a hearing on the 
application, at which time the fish commis- 
sion would be required to appear and show 
cause why the dam should not be built 

A hearing on PGE’s application for Federal 
license was held in Portland before an ex- 
aminer of the Federal Power Commission. 
This hearing was of a formal quasi-judicial 
nature and took approximately 8 days 

Order of the hydroelectric commission denied 
PGE’s supplementary application filed June 
8, 1951. 

PGE filed application with the hydroelectric 
commission for a preliminary permit to con- 
struct a dam, known as the Round Butte 
project, on the Deschutes River 
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Action 


Claiming unlawful delegation of authority | 
the hydroelectric commission to the fist 
commission, PGE_ formally applied for r 
consideration, on the grounds that no rope 
hearing had been held, and that the fish con 
mission had not been required to show caus: 
why a preliminary permit and license should 
not be issued. 

PGE filed application with the Federal Power 
Commission for a Federal preliminary permit 
to construct the Round Butte project. 

The hydroelectric commission denied the Aug 
16 application for reconsideration. As in 
previous cases, the denial was based on that 
part of the hydroelectric commission order of 
July 1, 1949, which required the applicant to 
file a statement with the hydroelectric con 
mission that the fish commission would issu: 
@ permit for construction of a dam on t} 
Deschutes. 

Federal Power Commission examiner issued a 
favorable recommendation on PGE’s app! 
cation for a Federal license. 

Wilson, Director of the Office o 
Defense Mobilization, wrote a letter to th: 
Federal Power Commission in which hy 
urged early Federal approval of the Cowlitz 
(Tacoma City Light project in Washington 
and Pelton projects. 

The Oregon Fish and Game Commissions 
filed protest with the Federal Power Com 
mission on the subject of PGE’s applicatior 
for a Federal preliminary permit to build 
Round Butte Dam. 

Federal Power Commission granted a 
Federal license to PGE for construction 
the Pelton project. 

A certificate of necessity (applied for Jan. 22, 
1951) was issued by the Defense Productior 
Administration, certifying the Pelton project 
as necessary for national defense and allowing 
accelerated amortization for Federal incom 
tax purposes. 

The fish and game commissions of Oregor 
filed application for a rehearing with the 
Federal Power Commission, 

PGE advised the fish and game commission 
by letter of the certificate of necessity granted 
by Defense Production Administration Jan 
14, 1952. In the letter, PGE offered new, 
alternative plans for resolving the fisheri: 
problem. 

PGE filed with the hydroelectric commissio! 
an application for a major license for th« 
Pelton project. In the application PGI 
recommended that the hydroelectric com 
mission and Federal Power Commission act 
jointly to determine the amount of annua! 
payment for defraying the costs of operatin 
and maintaining adequate fishery facilitie 
to be provided under the license (ifan amount 
could not otherwise be agreed upon). 

The Federal Power Commission denied the 
application (made Jan. 21, 1952) of the Oregor 
Fish and Game Commissions for a rehearing 
on Federal licensing of Pelton. 

Responding to PGE’s application of Feb. 4, 
the hydroelectric commission issued an order 
which provided that PGE and the fish com- 
mission should strive to work out an agres 
ment on the fisheries’ problem, and that if no 
agreement was reached within 30 days, bot! 
parties should file with the hydroelectric 
commission their respective proposals for th« 
conservation, protection, ond preservation of 
of fisheries. 

The fish and game commissions of Oregon in- 
stituted legal proceedings in the 9th Circuit 
Court of Appeals in San Francisco, challeng 
ing the authority of the Federal Power Com- 
mission in issuing a licesne for the construc- 
tion of a dam on the Deschutes River. 
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Groups involved; subject Action 


ite; Pelton license. és , In accordance with the order of Mar 
PGE filed its proposal on the fisheri 
lem after no agreement had been reac 
the fish commission No proposal 
mitted by the fish commission on grounds 
that in their opinion there was no solution 
Round Butte permit 22,1952 | The FPC entered an order issuing a prelimi- 
| Mary permit to PGE for the Round Butte 
project. 
ite: Executive session May 12,1952 | An executive session was held with the hydro 
electric and fish commissions, the Governor’ 
office, and PGE to brief Dr. Willis Rich, fish 
biologist, who was retained by the State of 

Oregon to make a study of the Pelton project 

fisheries problem 

te: Rich report on fisheries’ problem | Jun , 195: Dr. Rich filed his report in which iid that 

led. in his opinion neither PGE’s plan nor the 

tentative plan of the fish commission w 
workable; that the future value of 
runs that would be affected by the 
project may be materially less than ir 
present value due to the The Dalles Dam 
and to “the complex of factors that ha 
caused a marked diminution of the con 
mercial catch during the last 25 years’’; that 
the decision as to whether to build the Pelton 
project should be made at a high State ad- 
ministrative level, taking into account the 
relative economic values of the two natural 
resources 
Dr. Rich quoted a joint study o 
wthorities that the maximun 
ture for holding adult salmon anc 
would be 60° F., and he concluded t 
Pelton Dam would raise temperatures “‘ 
enough to make the holding of 
and steelhead a precarious ventt 
has been no reading by the 1 3. Geologi 
Survey higher than 59° F. near Pelton; and 
Dr. Rich’s conclusion was contrary to equally 
competent testimony that the temperature 
| would not rise above their present maximum 
| | of 50° F. 
fish proposal filed............] June 12,1952 | As a result of the Rich report, PGE filed with 
the hydroelectric commission a new, revised 
proposal on the fishery problem rhis 
proposal included 
(1) Reregulating dam ($3,430,000 
(2) Recompense to the State for the entire 
economic value of the salmon and steel 
head runs in the Deschutes at and above 
the Pelton site, in the amount of $177,375 
annually for period of license 
(3) Alternate to (2): Annual payment to 
State based on actual count at the re 
regulating dam during runs of Chinook 
and steelhead, at $42.75, salmon; and 
$14.10 steelhead 
(4) Alternate to (2): Construction of any 
capital facility for protection and propa 
gation of fish, as required by the State, 
not to exceed annual charges to company 
of $177,375 (economic value of the present 
estimated runs of fish) 

PGE based its offer of $177,375 “annual value 
on the fish commission’s own evaluation of 
present Deschutes River fisheries 

State: Meeting with the hydroelectric | June 13,1952 | A meeting was held at Salem with the Gov- 
commission and the Governor, ernor, members of the hydroelectric commis 

sion and representatives of PGE At this 
meeting Mr. Charles Stricklin commented 
in effect that it was all a question of dams or 
fish, and that only legislation or court action 
could correct the dilemma, which was two 
fold to wit: 

(a) Construction of Pelton would destroy 
the use and utility of the fish comm 
sion’s vested water right at their Metoliu 
hatchery 

(5) Construction of Pelton would destroy 
the natural spawning ground resource of 
the Metolius River 


| 
| 
| 
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Groups involved; subject Date Action 


State: Legal opinion on water right .-| July 9, 1952 Legal opinion of Clarence Phillips, PG} 
| attorney, regarding the water right (referred 
| to June 13) was filed with the hydroelectric 

commission. It quoted extensive authorit 
that the fish commission’s water right for 
hatchery purposes on the Metolius Rive; 
would be no deterrent whatsoever to th, 
granting of a license to PGE. 

State; Pelton permit and license denial July 11,1952 | The hydroelectric commission issued an order, 
| based on the Rich report, denying PGE’ 

application for a preliminary permit and { 

a license. There was no hearing nor publi- 
cation of notice concerning the applicatior 
for license, and PGE had no opportunity to 
cross-examine Dr. Rich after release of the 
report. Reasons for denial included: 

Dr. Rich’s contention (June 5, 1952) that 
water temperatures would be raised 
(despite evidence to the contrary). 

Alleged lack of authority on the part of 
the fish or hydroelectric commissions t 
accept compensation for destruction of 
vested rights; 

Opinion that the vested rights of the fish 
commission to the waters of Cold Springs 
Creek, a tributary of the Metolius River, 
and the Metolius hatchery and facilitie 
(expansion of which has been contem- 
plated for some time) could not be 
destroyed nor impaired without strict 
statutory compliance. 

Opinion that the proposed dam would 
eliminate the entire salmon and steelhead 
runs above, and the requirements of sec 
83-316, O. C. L. A., and sec. 119-107 
0. C. L. A., had not and could not be 
complied with, which the hydroelectric 
commission deemed mandatory require- 

ments. 

State; PGE application to hydroelectric | Aug. 14,1952 | PGE filed with the hydroelectric commission an 

commission for reconsideration. | application for reconsideration of the July 11, 
1952, order. The application cited legal! 
| authority for requiring the hydroelectri 
| commission to hold a formal hearing, which 
was specifically requested. 
Federal; PGE petitioned FPC for ap- | Aug. 18,1952 | PGE petitioned the FPC to approve its 
proval of fisheries’ plan. fisheries’ plan and to set a hearing for fina! 
determination of the fisheries’ problem. 

State: Hydroelectric commission denial | Aug. 22,1952 | The hydroelectric commission entered an order 

of PGE request for reconsideration. | denying PGE’s request (of Aug. 14) for 
| | reconsideration and formal hearing. 

State: Governor upholds hydroelectric | Aug. 26,1952 | By letter, Governor McKay upheld the 

commission action. | decision of the hydroelectric commission (of 
| | Aug. 22), based on an opinion of the Attorney 
| General. 

Federal: Reply from FPC concerning | Sept. 7, 1952 | A letter was received by PGE from FPC 

Aug. 18 application. | with the information that the Aug. 18 appli- 
sation was being placed on file pending 
completion of judicial proceedings in Federal 
court (initiated by the fish and game com- 

| missions in April 1952). 

State: Suit brought by PGE in circuit Sept. PGE brought action in the Marion County 

court. Cireuit Court of Oregon in the form of a 

petition for writ of review of the various 
orders and actions taken by the hydroelectric 
commission. PGE requested the court to 
order the hydroelectric commission to hold a 
formal hearing on PGE’s application for 
license to byild the Pelton project. 

State: Petition denied . 29,1952 | PGE’s petition of Sept. 8 was denied. In 
making the denial, Judge Duncan ruled in 
part that ‘under the present act, the com- 
mission cannot be compelled to grant a 
preliminary permit or a license to construct a 
dam, irrespective of the merits of the pro- 
posal.”’ He also ruled that under the statute 
delegation of authority by the hydroelectric 
commission to the fish commission is proper 
and that there is no right of appeal under the 
present law. 
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While these actions were taking place in connection with the State and 
Federal Governments, representatives of PGE have carried on negotiations 
with the Confederated Tribes of the Warm Springs Indian Reservation. In- 
asmuch as the westerly abutments of the dams would rest on tribal lands within 
the boundaries of the reservation, and the water levels behind the dams would 
cover a portion of the Deschutes and Metolius Canyons, the west and north 
sides of which are inside the reservation boundary, the tribes have a vested 
interest in the dam proposals. 

In fact, the Indians’ rights were established by treaty in 1855, and there is 
cround for the belief that they may hold control of the contiguous streams as 
well as the land involved. In any event, PGE is seeking to secure their permis- 
sion for the use of the lands in return for a consideration based on the energy 
produced. 


PELTON LEGISLATION 


1949 OREGON LEGISLATURE 


House bill 131 (attached) 

Purpose: To set aside Deschutes and Metolius Rivers as fish sanctuaries. 

Sponsors: Representatives Dyer, Wade, Swett, Sell, Baum, Geddes and Hill; 
Senators Holmes, Gardner, Musa, Mahoney, and Neuberger. 

Majority of house utilities committee reported bill out do not pass (minor- 
ity—do pass). 

Majority report adopted March 3, 1949—yeas 41; nays 18; 1 excused. 
Senate joint resolution 22 (attached) 

(House bill 131 having failed in house, senate committee on fishing industries 
introduced senate joint resolution 22 March 21, 1949). 

Purpose: To delay for 2 years any licensing of dams on tributaries to the 
Columbia River (except the Willamette) while a study be made on the effect 
on propogation of anadromous fish. 

April 12, 1949; Failed of adoption—yeas 12; nays 16; 1 excused. 

April 18, 1949: Motion to reconsider failed—yeas 12; nays 18. 

1953 OREGON LEGISLATURE 
House bill 160 (attached) 

Purpose: To amend State Hydroelectric Act in order to give the commission 
final say in the licensing of hydroelectric projects in the State, removing the 
fish commission’s veto power and providing for appeal to the courts. 

Sponsors: Representatives Overhulse, Goodrich, and Hover; Senators Smith 
and Hitchcock. 

Reported out of committee on State and Federal affairs with recommendation 
that it do pass, March 30, 19538. 

Failed to pass—yeas 28 ; nays 31; 1 excused. 

April 1, 1958: Vote reconsidered and bill rereferred to committee—yeas 39; 
nays 18; 1 absent; 2 excused. 

No final action taken; bill remained in committee. 


Senate bill 813 (attached) 


Purpose: To create anadromous fish sanctuaries in all tributaries along 
Columbia River below McNary Dam. 

Sponsors: Senators Holmes and Neuberger. 

Died in senate committee on natural resources. 


House bill 440 (attached) 


Purpose: To create an interim committee to make a comprehensive study of 
the water resources of the State and report back and make legislative recom- 
mendation to the next session. Appropriated $50,000. 

Sponsors: Representatives Tom, Corbett and Geary; Senators Hardie, Hitch- 
cock, and Smith. 

Passed house, March 25, 1953—yeas 56: nays 1: 3 excused. 

Passed senate, April 17, 1953—yeas 24; nays 0; 3 absent; 3 excused. 
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1955 OREGON LEGISLATURE 
House bill 25 (attached) 


(Major piece of legislation recommended by water resources interim committee 
created by house bill 440 in 1953 session.) 

Purpose: To create a State water resources board with broad authority over 
the development and conservation of the water resources of the State. The 
board is given final State authority to hear and determine conflicts between 
State agencies and/or individuals where such conflicts involve use of the waters 
of the State. Appeal to the courts is provided for. 

Sponsors : Representatives Tom, Corbett, Amacher, Groener, Hill, and Steward; 
Senators Geddes, Hardie, and Smith. 

Passed house, March 31, 1955—yveas 53; nays 6; 1 excused. 

Passed senate, April 28, 1955—yeas 25; nays 5. 

Conference committee appointed. 

Repassed house, April 30, 1955—yeas 46; nays 3; 6 absent; 5 excused. 

Repassed house, April 30, 1955—yeas 46; nays 3; 6 absent. 

House bill 783 (attached) 

Appropriated $124,177 for State water resources board. 

Passed house, May 3, 1955—yveas 55; nays 3; 1 absent; 1 excused. 

Passed senate, May 4, 1955—yeas 26; nays 0; 1 absent; 3 excused. 

Mr. Puitiies. We would like to send to the committee the last re- 
ports from the Bonneville Administration as to the estimates of power 
requirements. 

Senator Neupercer. Those are available to the committee and will 
not be included in the record, of course. We will be glad to have 
them. 

Mr. Putures. I think we could send some copies. 

Mr. Erpanu. I might say that we have a summary brief of our last 
10-year report, if that would be helpful to you. 

Senator Neusercer. We will not include it in the record but will 
keep it for the use of the committee. 

Mr. Erpaut. I will be glad to supply it. 

Very briefly, our position is that this is a group of utilities in the 
area and we see ourselves growing more rapidly than we are able to 
keep up. We have to support every project to be built by the Federal 
Government, local, non-Federal, public, or private utilities, to meet the 
responsibility to our people of the area. 

Senator Neusercer. What position has your group taken on the 
John Day project ¢ 

Mr. Erpanyn. On the John Day project our position has been that, 
if the Federal Government will expedite it by putting up construction 
money in sufficient sums, we will be in position to support it the 
same as we have other projects. 

If, on the other hand, the Congress determines that they are not 
going to put money in sufficient amounts, we hope that the Congress 
wil see fit to adopt some other plan of getting the project started. 

We are interested in getting kilowatts, 

Senator Neusercer. Did your group urge the actual planning funds 
at this last session ? 

Mr. Erpanu. We asked for a million-dollar increase over the 
$500,000, and I understand that it was set at $1,450,000. Yes; I 
think the utility groups in the area have been unanimous in asking 
for increased planning funds so that the planning would go on. 

Senator Neupercer. As you know, the administration asked for 
only $500,000 for John Day, and the Congressman from the district 
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n which John Day is located asked for only $500,000. I was wonder- 
¢ what your stand was. 

Mr. Exrpant. We asked for up to $1 million in excess of the $500,000 
that was requested. We did ask for an increase for the lee Harbor 
project. 

Our group’s responsibility, we feel, is resource development for an 
adequate power supply. 

Now, I wanted to just make one more comment that I think is im- 
portant to this whole hearing today, and that is that I think maybe 
there has been some implication left with some that the utilities are 
free to do as they see fit. 

They go before the Federal Power Commission, which is the agency 
set up for the determination of the multiple use of the river. I think 
perhaps, if anything, the Federal Power Commission is the incorrect 
name. We are required to see that we provide the flood control and 
the navigation wherever it is possible or wherever it is called for, 
and for fisheries; and our requirements under the Federal Power 
Commission are to see that our projects, when completed and, built, 
are run with full consideration to all of the resources, not just power ; 
and then to turn around and say that, because one group, regardless 
of how large or small, might have some veto power in the full develop- 
ment because there are multiple purpose uses, is surprising. 

Senator NevBercer. How do you feel about S. 863% Let us forget 
my amendment. 

Mr. Erpann. The Barrett bill? 

Senator NeuBeRGER. Yes. 

Mr. Erpann. Personally, and I have not studied it, to give you even 
my own determination, might not be in keeping with the Barrett bill, 
but, as I understand it, if you are going to have more than one group 
which is going to make final determinations with regard to an area 
such as the Northwest power pool, and not have one group charged 
with the responsibility of comprehensive development and integrated 
pooling operation, you are going to lose some of the maximum benefits 
that we have had in the Northwest. 

Maybe I am ducking your question, but I didn’t intend to. 

Senator Nreusereer. I still do not know how you feel about the 
Barrett bill. 

Mr. Erpant. Where you are putting some of the authority in the 
State ¢ 

Senator Neusercer. I think that that would be a fair interpretation. 

Mr. Erpany, Well, is that in the sense of veto power over the Fed- 
eral Power Commission or someone else ? 

Senator Neusercer. I am asking. After all, you have come here 
to testify on amendments which would apply the Barrett bill to some 
consideration. 

Mr. Erpant. We were told that the Barrett bill would not be up 
for consideration, that it would be the amendment to the Barrett bill. 

Senator NeuBerGEeR. But you must have some opinion on the Barrett 
bill, because all my amendment does is apply the content of the Bar- 
rett bill to existing licenses, so that, if you came here and opposed the 
amendment which merely applies a bill to an existing situation, you 
must have some opinion on the content of the bill ‘itself, I would 
assume, 

Mr. Erpanu. Senator, I think that there is an awful lot of difference 
between the amendment and the Barrett bill, whatever it may be. 

75335—56—pt. 2——11 
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If this is an orderly approach in the manner of Congress trying to 
make some new changes, we all know what the rules are. 

This idea of changing the rules after the game is played puts us all 
behind the eight ball. oe 

Senator Nreupercer. In other words, you have no opinion on the 
Barrett bill, except that you are opposed to my amendment! 

Mr. Erpant. I was asking you a question as to how the Barrett 
bill is applied. And I am not familiar with that. 

Senator Neunercer. You are not familiar with the Barrett. bil! 
and yet 

Mr. Erpant. I am not familiar with how it is applied. I asked 
you the question as to whether it gave veto powers to the State over, 
for instance, the Federal Power Commission. 

Senator Ne UBERGER, Let me ask you this again. I am interested 
in this. 

You have come here and given testimony against my amendment 
which you think would be very detrimental. 

Mr. Erpauw. That is right. 

Senator Neusercer. And yet you do not know how the Barrett 
bill would work. 

What my amendment does is merely apply the scope of the Barrett 
bill not just to future licenses but to existing licenses that have not 
yet been used. 

Have you come here and testified on it without having an idea of 
how the Barrett bill works? 

Mr. Erpant, I asked you the question. I am not entirely familiar 
with the Barrett bill, and I asked you the question. I am not trying 
to kid you about it. 

The point we are making is that any action that the Congress would 
take on a retroactive basis puts any utility that goes before the Fed- 
eral Power Commission or any other commission for a license behind 
the eight ball when it comes to knowing whether you have something 
or not. 

Senator Neusercer. How can you oppose action on a retroactive 
basis when you don’t know anak that action would be? You have 
said you don’t know what the Barrett bill would do. 

Mr. Erpant. Yours would be on a retroactive basis for a licensee, 
would it not ¢ 

Senator Neusercer. That is right. 

Mr. Erpant. So 1 am familiar with that, am I not? 

Senator Neupercer. But you don’t know what that action would 
be. You have said that. You don’t know what the Barrett bill would 
do. But you come here to oppose the Barrett bill. 

My amendment merely makes the Barrett bill apply to existing 
licenses that have yet to be used. 

Mr. Erpaut. On a retroactive basis? 

Senator Neupercer. Yes, to existing licenses. 

How can you oppose action when you are not familiar with what 
the action would be? 

Mr. Erpaut, Well, I don’t follow your line of reasoning, Senator, 
at all. 

We are taking a position in opposition to retroactive action. In 
other words, changing the rules after the ball game is played. 

Senator Neupercer. What kind of retroactive action are you op- 
posing ? 
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Mr. Erpaui. Such as you propose. 

Senator Nrupercer. What would I propose ? 

Mr. Erpanv. Suspension or revocation of the licenses that have 
already been issued. 

Senator NEuBercer. I do propose revocation and suspension ¢ 

Mr. Erpanv. Well, suspension of the licenses until they get ap- 
proval of the individual States, 

Senator Neupercer. Yes. 

You finally, to some extent, have answered my question. What I 
would like to ask you, Mr. Erdahl, is this: 

How do you feel about the Barrett bill itself? Forgetting about 
the Neuberger amendment, how do you feel about the Barrett bill 
itself, which would require the approval of the individual States? 

Mr. Erpant. Approval of the individual States on a veto basis? 

Senator Neunrercer. It would require the approval of the indi- 
vidual States where a project is involved. 

Mr. Erpanu. On a veto basis ¢ 

Senator Nevpercer. I am justing asking— 

Mr. Erpan.. In other words, putting authority into more than 
one group’s hands ? 

Senator Neusercer. I imagine so. 

Mr. Erpaun. I don’t think it would work. 

Senator Neupercer. You don’t think so. 

Mr. Erpann, No. 

Senator NreuperGcer. That is not the answer I wanted, but I wanted 
an answer tomy question. You have answered it. 

Mr. Erpaut. I don’t think you can put the authority in more than 
one group’s hands for anything and get a final decision, much less 
these controversial items such as we have on hydroprojects. 

Senator Nevpercer. Mr. Erdahl, thanks so much. I do appreciate 
your coming. 

I will just resume my announcement of the schedule. I have 
talked to the chairman and to Mr. Lineweaver. The committee will 
meet again at 10 o’clock Monday morning, the 25th of June, in this 
same room. We will hear testimony then from other witnesses who 
could not get in on our very long day today. I think that those are 
mainly people who are based in Washington, are they not? 

Mr. Lineweaver. That is right, yes. Particularly the conservation 
groups and 1 or 2 others. 

Senator Neunercer. The American Public Power Association, and 
I think there is somebody from the electrical workers here. 

[ wanted to say that there will be an opportunity for everybody 
on either side that is not here. 

Mr. Lineweaver. Anyone who wants to add anything to the record, 
it will be received. 

Mr. Panner. We have a statement coming from the National 
Congress of American Indians. It will be here in 5 minutes. 

Senator Neusercer. The record will be open and it can be filed, Mr. 
Panner. 

(The information referred to was not received at the time the 
hearings were printed. ) 

(Whereupon, at 6:30 p. m., the committee was recessed, to be re- 
convened at 10 a. m., Monday, June 25, 1956.) 
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MONDAY, JUNE 25, 1956 


Unirep States SENATE, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:10 a. m., in room 
994, Senate Office Building, Senator James E. Murray, of Montana 
(chairman) presiding. 

Present: Senators James E. Murray, Montana (chairman) ; Rich- 
ard L. Neuberger, Oregon; W. Kerr Scott, North Carolina; William 
R. Laird III, West Virginia; Thomas H. Kuchel, California; and 
Frank A. Barrett, Wyoming. 

The Cuarrman. The hearing will come to order. 

The hearing this morning is a recessed session from Friday when 
testimony was heard on Senator Neuberger’s amendment to S. 863. 
The committee was in session until 6:30 Friday afternoon to hear 
out-of-town witnesses and adjourned until this morning to accom- 
modate local witnesses. We hope to conclude this testimony as 
promptly as possible and I renew my request that the witnesses be as 
brief as possible with the understanding that their complete state- 
ments of course will be carried in the record. 

The first witness this morning will be Mr. Alex Radin. 

Senator Nreusercer. Mr. Chairman, before we hear Mr. Radin, I 
wonder if for the record I could make a suggestion to you and ask 
your opinion about it. 

As you realize, much of the controversy involved in these amend- 
ments I have submitted concerns the welfare of fish, migratory fish 
runs in some of the rivers involved in these projects. Inasmuch as 
the Fish and Wildlife Service of the Interior Department is the Fed- 
eral agency which is concerned with these migratory fish, I wonder if 
it might not be better after we recess today for perhaps you or some- 
one on your staff to ask the Fish and Wildlife Service and its people 
to appear later in the week to give their opinion on these amendments. 

I should think, just speaking here in the committee, that. the 
testimony would not be completed unless we did have the opinion of 
the Fish and. Wildlife Service, such as it may be, on this problem. 

The Caamrman. It would seem to me that it would be necessary for 
us to have a report from that agency, and we have not had one. So 
I will ask Mr. Lineweaver to contact them and request a report. 

Senator Neusercer. Thank you very much. 

The CuatmrMan,. It seems to me also that we should have a report 
from the Department of Agriculture with regard to the effect of this 
bill on the national forest management. There seems to be a fear on 
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the part of some people interested in forests that this bill will have 
some very serious effects on the management of the forests. 

Senator NEuBERGER. Because so many of the rivers which are in- 
volved in the bill rise on national forest land and flow through national 
forest land. 

The Cuarman. You think it would be appropriate for us to ask 
for a report from the Department of Agriculture on that? 

Senator Neusercer. I would cert uinly_ think so, Mr. Chairman. 

The Cuamman. All right, that will be done. 

Senator Neusercer. Thank you very much. 

The CuarrmMan. You may proceed. Give your full name and any 
thing pertaining to yourself that you wish to have in the record. 


STATEMENT OF ALEX RADIN, GENERAL MANAGER, AMERICAN 
PUBLIC POWER ASSOCIATION, REPRESENTING STATEMENT OF 
DEPARTMENT OF PUBLIC UTILITIES, CITY OF TACOMA, WASH. 


Mr. Rapin. My name is Alex Radin. I am general manager of the 
American Public Power Association, which is a national association 
consisting of local publicly owned electric utilities, primarily munici 
pally owned systems, public utility districts, and other such local 
entities. We represent about 800 of these utilities in 40 States, Puerto 
Rico, and Alaska. 

I have been asked to present a statement this morning in behalf of 
the department of public utilities of the city of Tacoma, Wash., which 
is a member of our association. 

Mr. Dean Barline, the director of public utilities of the city of 
Tacoma, was unable to be here personally, and inasmuch as their 
utility is a member of our association, he has asked me to present this 
statement for them. It is rather brief, Mr. Chairman, and with your 
permission I would like to read the statement in its entirety. 

The Carman. You may proceed. 

Mr. Raptn. I might also explain, Mr. Chairman, that our own asso- 
ciation has not had occasion to consider this bill so am not testifying 
today in behalf of the association, although my own personal feeling 
is that the position of our association would be closely parallel to that 
expressed here by the city of Tacoma. 

The CuHarman. Do you think it is necessary to have further time 
to make a more complete study ¢ 

Mr. Rapin. This bill certainly seems to have very far-reaching 
implications and if it is possible to do so we would like to have addi- 
tional time, if that would meet the convenience of the committee, 
because this seems to be a most significant measure insofar as water 
resources development, particularly hydro power, is concerned. 

The CHairman. We have received a number of letters and telegrams 
from around the country indicating that there is a fear that the bill 
would have far-reaching effects and that it ought to be more carefully 
studied before final action is taken. 

Mr. Rapryx. That is definitely so, not only with regard to the opera- 
tion of the Federal Power Act but also with regard to Federal water 
resources development programs of such agencies at the Bureau of 
Reclamation, the Corps of Engineers, and other similar organizations. 
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The CHatrMan. It is the plan of your organization to continue your 
studies ? 

Mr. Rapry. We would very much like to do so if it is agreeable to 

» committee. 

The Cuatrman. And to be heard at a later time? 

Mr. Raptn. Yes. 

The CHatrMAN. You may proceed. 

Mr. Raptn. The city of Tacoma wishes to present the following 
omments with respect to Senate bill 863 and with particular emphasis 
on the amendment which has recently been proposed by Senator 
Neuberger which would have the effect of suspending licenses and 
permits which are now in effect. 

- The city of Tacoma owns and operates its electric power utility 
erving over 200,000 people through approximately 53,000 service 

connections. The city operates 4 hydroelectric generating plants 
ving a total capacity of 238,000 kilowatts. 

On November 28, 1951, the city was issued a license by the Federal 
Power Commission for project No. 2016 to construct two dams at loca- 
tions known as Mayfield and Mossyrock on the Cowlitz River in Lewis 
County, Wash. The 2 projects have an estimated cost of $146 mil- 
lion and when completed will have a capacity of 460,000 kilowatts, 
Phe electric loads of the city of Tacoma are such that all of the power 
produced from these dams will be required by the city prior to the 
time that completion is contemplated. Present plans call for comple- 
tion of the Mayfield project in 1959 and Mossyrock project by 1961. 

All design work has been completed and construction contracts let 
wr the Mayfield project. Construction has been underway for ap- 
proximately 2 months. The city has expended over $4 million to date 

construction and has firm commitments for a total of over $17 mil- 
ion. Evacuation and tunnel work has been nearly completed at this 

and work has started on the powerhouse structure. The present 
plans do not call for closing the river for at least another year. 

These projects have been opposed by fisheries interests in the State 
of Washington, which departments have a veto power over the issuance 
of State permits for diversion of waters and it is not expected that 
i State permit will be issued until the dams are constructed and the 
lisheries facilities installed are in successful operation. Over $100,000 
has been spent to date on fisheries research and plans for fisheries 
facilities to be included in the dams are at an estimated cost of approxi- 
mately $7 million. 

The most recent amendment as proposed by Senator Neuberger 
would have the effect of divesting the city of Tacoma of its rights 
without providing any means for compensation to the city for moneys 
which it has expended lawfully, in good faith, and as required to com- 
ply with the provisions of the license granted by the Federal Power 
Commission. It would appear to be an unwarranted taking of prop- 
erty without compensation. 

It would appear that Senate bill 863 is designed primarily for the 
furtherance of irrigation in arid and semiarid regions, but the bill 
is written is all-inclusive and also covers the development of waters 
both interstate and intrastate and navigable and nonnavigable for the 
generation of electric power. Experience has shown that hydro- 
electric projects must be developed looking toward an integrated, 





580 WATER RIGHTS SETTLEMENT ACT 


comprehensive development of all of the reaches of any river for its 
best overall uses. To allow interstate rivers to be developed by each 
State as each saw fit would make the problem of comprehensive de 

velopment extremely difficult, if not impossible. The present. prob 
lems between the Governments of the United States and Canada look 

ing toward the proper development of the Columbia River are ex 

amples of the problems which would be faced, with the difference that 
on rivers such as the Columbia 5 or 6 sovereign States would be 
involved rather than 2 governments as is presently the case of the 
Columbia. It would appear that the Federal Power Act as now 

constituted adequately makes provision for the highest development 
of interstate rivers and those rivers which affect navigation, and it 
is earnestly requested that these provisions not be substantially changed 
insofar as they affect development of the generation of electric power. 

The city of Tacoma, through its department of public utilities, 
strenuously opposes the amendment to section 11 as proposed by Sena- 
tor Neuberger and further desires to go on record requesting that 
Senate bill 863 be amended such that the provisions of that bill will 
not affect the development of rivers for hydroelectric generation. It 
is our position that such control must be of an overall riverwide basis 
in order to provide for the best utilization of each river for all of the 
States involved, the entire drainage area of such river and for the best 
national interests. 

Mr. Chairman, I have a telegram from Dr. Paul Raver, superin- 
tendent of lighting of the city of Seattle, expressing support for the 
statement prepared by Mr. Barline which I have just read and with 
your permission I would i to have that introduced in the record 
indicating that city’s position. 

The Cuarrman. It will be carried in the record at this point. 


(The telegram follows :) 


It is my understanding that you are appearing before Senate Committee on 
Interior and Insular Affairs on June 22 and are presenting to committee state 
ment of Dean Barline, director of utilities, city of Tacoma, re S. 863 and 
amendment thereto proposed by Senator Neuberger. I have read 8. 8638, pro 
posed amendment, and Barline’s statement. I concur in Mr. Barline’s statement 
and in position therein set forth. 

The CHarrman. Are there any questions? 

Senator Neupercer. I would like to ask several, if I may, if nobody 
else wishes to at the moment. 

Mr. Radin, may I ask one thing about Dr. Raver’s telegram. Does 
the telegram support Mr. Barline’s opposition to the Neuberger 
amendment or Mr. Barline’s opposition both to the Neuberger amend- 
ment and to the Barrett bill as a whole? 

Mr. Rapty. To both. It supports the complete statement as present- 
ed by Mr. Barline. 

Senator Nevsercer. Thank you. I see that the telegram itself 
clarifies it, and T have now seen it. 

Another question I would like to ask you is identical with the ques- 
tion I asked several witnesses Friday. Do you see the amendments 
that I proposed as involving a conflict between the ideologies of private 
power and public power ? 

Mr. Rapry. No; not in the slightest. I think that is quite apparent 
from the fact that representatives of the privately owned electric 
companies were in Friday testifying against this, and I am testifying 
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tod ay in behalf of municipally owned utilities. It is quite apparent 
iat the ideologies of public and private power are not involved. 

Senator Neusercer. | just wanted that on the record. That is the 
reason I asked some of the people who represented private power 
croups that question, because, as you perhaps may know from your 
ittendance last week, the Governor of Oregon has e xpressed op position 
tomy amendment because he said they aroused the public-power versus 
the private-power controversy. I thought the record should show 
what representatives of both private-power interests and public-power 
croups thought about that. That is the reason I put the question to 
vou, Mr. Radin. 

That is all the questions I have, Mr. Chairman. 

The CuHarrmMan. Senator Barrett? 

Senator Barrerr. May I ask a question at this point, Mr. Chairman: 

Do you think that the States would be able to protect themselves 
ilequately if interstate compacts were arrived at on interstate 
streams ¢ 

Mr. Raprn. Senator, it is my personal view that insofar as inter- 
state streams are concerned in the problem of maximum comprehensive 
development, the interstate-compact method does not provide the best 
method or an entirely feasible method of procedure. I think that has 
been demonstrated quite conclusively in the so-called INCODEL in 

ie Northeast, which has been in operation some 15 or 20 years and to 
my knowledge has not resulted in the construction of a single dam. 
| think it is extremely difficult for comprehensive river basin develop- 
ment work to proceed under the interstate-compact method. I am sure 
. great deal of consideration has been given to that by various people, 
but my persenal view is that that method is not adequate. 

The Cuatrman. Might I inquire, Doesn’t the National Reclamation 
\ssociation take that position ¢ 

Mr. Rapry. I am not sure what their position is on interstate com- 
pacts. 

The Cuatrman. They adopted resolutions along that line. 

Senator Barrerr. I think they have taken a position in favor of 
nterstate compacts. 

The Caamman. I thought it was the opposite. I thought they took 
the opposite position. 

Senator Barrerr. I am quite sure that they have favored the com- 
pact method. 

The CuHairnMaNn. Very well. Proceed. 

Senator Barrett. Are you familiar with the Boulder Canyon proj- 
ect on the Colorado River ? 

Mr. Rapin. Yes; in a general way. 

Senator Barretr. Do you believe that any of the States were seri- 
ously affected adversely by reason of the construction of the Boulder 
Canyon per 

Mr. Raptn. I don’t know that they were adversely affected, Senator. 

Senator Barrett. That is an interstate stream. 

Mr. Rapry. Yes. 

Senator Barrerr. There was difficulty with the States there. 

Mr. Rapin. Of course, you are familiar, Senator, with the contro- 
versy which still exists between Arizona and California over certain 
water problems, and where an interstate compact has not solved those 
problems by any means. 
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Senator Barrerr. That is very true, but nevertheless the project was 
constructed, was it not, and there were several States ai, te 

Mr. Rapin. Yes. It was constructed as the culmination of many, 
many years of efforts. Frankly I think that some of the features of 
that act are outdated, as shown by the fact that that method has not 
been used subsequently for the construction of any major project. 

For example, I think the requirement that all the power had to be 
sold or committed in advance is an unnecessary and undesirable one 
in view of the constantly increasing demands for electric power. If 
that requirement had been in effect in connection with the Grand Cou 
lee project, for ex: mn it is doubtful whether that project would have 
been constructed, because it was commonly stated at the time that 
there was no one in the area to use the power except the jackrabbits. 
Yet, when the power was created, the demand for it was there and 
we subsequently have been in need of far greater supplies of power 
in that area. 

Senator Barrerr. Of course that was the Congress acting in both 
cases. Congress itself made the determination with reference to the 
sale of the power in the Boulder Canyon project and refrained from 
doing so in the Grand Coulee Act. The point I am raising here is 
that we must return to the fact that interstate streams were ‘involved 
in both eases and the Congress had no difficulty in proceeding as it saw 
fit. Isn’t that true? 

Mr. Rapin. The Boulder Canyon Act is a valid act. There is no 
question about that. 

Senator Barrerr. Certainly. Why do you fear that the Congress 
will be prevented from working its will in the future, even though 
the bill which I have sponsored, and some 30 other Senators have 
sponsored here, becomes law. 

Mr. Rapin. First of all, on the basis of interstate compacts in othe: 
areas I think experience has shown that they are not adequate for 
prompt and expeditious construction of projects. Secondly, I think 
that there would be a tremendous amount of difficulty involved in 
satisfying all requirements of the States. For example, suppose one 
State were to pass a law requiring that a certain amount of power 
had to be reserved for use within that State, and another State passed 
a law also requiring the reservation of a certain amount of power. 
The Federal Government in complying with the law of one State 
might well find that it was in conflict with the law of another State. 
I don’t know how they would ever go about resolving that sort of 
problem. 

Senator Barrerr. It could be resolved here, as all these problems 
are resolved, by the Congress itself. 

Whenever the C ongress wants to exercise its authority on an inter- 
state stream, all they have to do is to act, and that is final as far as 
that goes. That is precisely what was done under the Boulder Canyon 
project. That is why I was trying to bring that out. Arizona ob- 
jected very strenuously to that and attempted to enjoin the construc- 
tion of the project, and they took it to the Supreme Court, but they 
were unsuccessful. Consequently, the rule was laid down that Con- 
gress, insofar as actions under the commerce clause of the Constitu- 
tion, has supreme authority and it can do as it thinks proper in the 
circumstances. 
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I don’t know just why you are expressing any concern at this late 
date. 

Mr. Rapin. I think my concern has been expressed in this statement 
and the other statements I have heard. I think it is very clear that 
projects under the Federal Power Act, too, would be very diflicult to 
pursue under this bill. 

Senator Barrerr. At the present time is there a provision in the 
Federal Power Act itself that the licensee must comply with State 
law ¢ 

Mr. Rapin. Not precisely. That was not the ruling of the Supreme 
Court in the First Lowa case. 

Senator Barrerr. 1 am not talking about the Supreme Court. I 
ain asking about the Federal Power Act itself. 

Mr. Rapin. I am familiar with the Federal Power Act only under 
the construction that the Supreme Court has given it, and the Supreme 
Court has stated that it was not necessary—— 

Senator Barrerr. Mr. Lineweaver, will you get me the Federal 
Power Act and get me section 27, I believe it is. 

Mr. Rapin. That is rel: ating to the use of water for irrigation and 
consumptive purposes. There is a provision in the Federal Power 
Act relating to the use of water for consumptive purposes, but sec- 
tion 9 (b), T believe it is , does not under the Supreme Court construc- 
tion in the First Iowa case 

Senator Barrerr. I understand the construction of the Supreme 
Court. What I was asking about was the language in the Federal 
Power Act itself and not the construction the Supreme Court put on it 
because what we are attempting to do by this legislation is to re-estab- 
lish the rule that was laid down in the Federal Power Act itself. 
The point I want to bring out to you is that the Federal Power Act was 
put on the books some 56 years ago and it did have those provisions 
in it at the time. 

I don’t believe that the State of Washington or any other State in 
the West objected to the provisions of the Federal Power Act from 
that date until today. Isn’t that right ¢ 

Mr. Rapin. I am not sure I have in mind the same provisions of the 
Federal Power Act that you are referring to, Senator. Are you re- 
ferring to section 9 (b) or section 27 ¢ 

Senator Barrerr. To both of them. Section 27 requires that they 
comply with the provisions of State law. I don’t think they had any 
great difliculty in complying with the provisions of State law. The 
issue probably never would have been raised if the Fish and Game 
Commissions of Oregon had not instituted this suit because of the 
Pelton Dam case. 

Mr. Rapry. The question was also raised in reference to the project 
which Mr, Barline has discussed here, the Cowlitz case. That went to 
the State supreme court and they ruled that the license was a valid one 
even though certain State requirements were not met. 

Senator Barrerr. That is precisely the point that I have made, that 
even though you require these Federal licensees to proceed and comply 
with State law, the State cannot do the very thing that you suggest they 
might do, that is, to be arbitrary and capricious in the issuance » of thei “ir 
State permits. The courts would not uphold them in that regard. 

Mr. Rapryx. Not under the Federal Power Act, but I do not see how 
that situation would obtain under S. 863. 
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Senator Barrerr. I think it would, for this reason: As I have tried 
to indicate to you, my thinking is that the Congress itself has the final] 
authority as far as the interstate streams are concerned under the com- 
merce clause of the Constitution of the United States and that the 
State courts would be compelled and constrained to follow the deci- 
sions of the United States Supreme Court in that regard because of the 
restrictions of the Constitution of the United States, 

Mr. Ravin. If that were the case I don’t know what purpose would 
be served by the provisions in S. 863 requiring that all State regulations 
be complied with insofar as projects such as ‘hydroe lectric projects are 
concerned. 

Senator Barrerr. For the very same reason that for 50-some years 
we have the same provision in the Reelamation Act. We have re- 
quired these people to go in and comply with State laws. We have 
had it under the Federal Power Act for 36 years. The point I am 
trying to say is this: In my judgment the Courts, both the State Su- 
preme Court and the United States Supreme Court, if the Congress 
acts, would compel the States to act in a reasonable manner and fashion 
and not to withhold the issuance of permits in an arbitrary and capri- 
cious manner. 

Mr. Rapry. I am afraid, Senator, I don’t understand the distine- 
tion between the requirement of State law as applied to consumptive 
use and the requirement of State law that might relate, for example, 
to allocation of power within a State or between States. They are 
two different types of laws, and I think whereas the Federal Power 
Act at. the present time makes a distinction between the two, under 
S. 863 there would not be a distinction between the two types of laws. 
My understanding of the Federal Power Act is that section 27 requires 
compliance with State laws relating to the consumptive use of water 
whereas S. 863 would require compliance with State laws not only 
regarding consumptive use but also many other State laws regarding 
the use of water. 

Senator Barrerr. I don’t understand that strictly speaking a power 
project would represent consumptive use. It might represent bene- 
ficial use, but not consumptive use. I think there is a distinction 
between the two. In one the water is available for irrigation and 
domestic purposes, and so on. You were not here when I asked that 
question of the witnesses for the Portland General Electric Co. They 
indicated that as against present, existing, and future uses for the 
consumptive purposes, irrigation and municipal uses, their rights 
were subordinate or inferior, that even for the future irrigation pur- 
yoses it could well be that there would not be the water available 
in the stream for the generation of electricity. 

Mr. Rapin. Yes, that is correct. 

Senator Barrett. So there isn’t any great disparity between the 
two points. 

Mr. Rapin. I would have to do a little further research on the 
subject, Senator, but I still don’t believe that the requirements of 
section 9 (b) and those of section 27 are the same in the Federal 
Power Act, and that certainly was the construction of the Supreme 
Court. 

Senator Barrett. T don’t wish to argue the point with you but it 
seems to me that the Supreme Court didn’t go along with your posi- 
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tion in the matter. They really found the distinction occasioned 
more because of the reserved land classification on the Deschutes 
River. Isn’t that right’ 

Mr. Rapin. I am not so familiar with the Pelton case as I am with 
the First Iowa case. 

Senator Barrerr. Of course, this is a different rule. The First Iowa 
case is not involved in the rule of law set down for the 17 Western 
Reclamation States. The Congress has made a clear differentiation 
between the use of water west of the 98th meridian and the use of 

vater in the eastern part of the country, east of the 98th meridian. 

As I look at that decision, the Supreme Court didn’t take the posi- 
tion that you indicate here, but rather they said these are reserved 
lands of the United States and consequently the Desert Land Act of 
1877 didn’t apply. As far as complying with State law, they said 
that the Fine Commission out there had made some requirements and 
the Federal Power Commission had made some requirements of the 
licensee and they came to the conclusion that perhaps, all told, the 
requirements of the State law had been met on a reasonable basis. 

That is my view of the Pelton case as far as the point that you are 
speaking of. 

So they attempted to work out the situation so it would be reason- 
able compliance with the requirements of State law. 

That is all L have, Mr. Chairman. 

The Cuarrman. Are there any other questions? 

Senator Neuberger, do you wish to ask more questions ? 

Senator Neupercer. No, I don’t wish to ask any more questions of 
this witness, Mr. Chairman. 

The CuairmMan. Senator Barrett, before you came in Senator Neu- 
berger inquired if we had had any report from the Fish and Wildlife 
Service as to the effect of this bill on game refuges. I understand we 
have not had such a report, and I am calling for it now. Also I have 
been requested and I intend to call for a report from the Department 
of Agriculture on the effects of S. 863 on national-forest management. 
I think we ought to have those. 

Senator Barrerr. I think the Secretary of Agriculture reported on 
this bill, and they have testified in favor of the bill rather extensively. 
I think if you have any questions you don’t need to ask for a report 
but could “all witnesses up here. The Secretary of Agriculture was 
up here for 3 or 4 hours testifying on this bill. 

The Cuareman. I don’t know whether he has covered the entire-—— 

Senator Barrerr. He was asked as many questions as anybody 
wanted to put to him, Mr. Chairman. He said that he was in arco 
of the bill, that he thought it was necessary. He was interrogated, as I 
recollect, on the fact that they did administer some 160 million acres 
of forest reserve land. 

The Cuatrman. I would like to inquire of Mr. Lineweaver if we 
have had a report from the Federal Power Commission. 

Mr. Lrneweaver. Yes, sir. That report was entered in the record 
Friday. 

Senator Barrerr. I have a report here from True Morse. I don’t 
think it really means anything. I do have one under date of June 22 
with reference to Senator Neshergen’s amendment, of which I have a 
copy here. 
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Senator Nevnercer. I didn’t know anything about that. What 
position does he take ¢ 

Senator Barrer. It just says it really involves the Federal Power 
Commission. 

Mr. Lineweaver. He says: 


This letter is in response to your request for our comments on the printed 
amendment proposed by Senator Neuberger to Senator Barrett’s amendments 
to 8. 868 which was enclosed with your letter of June 15, 1956. 

The printed amendment proposed by Senator Neuberger relates primarily to 
the work of another Federal agency. Therefore, this Department does not feel 
that it is in a position to comment on it specifically. However, the question 
might arise as to whether it would be appropriate to provide for the suspension 
of licenses already issued. 

While we appreciate the invitation of your committee, we do not think it will 
be necessary for anyone to testify for the Department at the hearing to be held 
on June 22. 

The Bures iu of the Budget advises that there is no objection to the submission 
of this report. 


(Signed) True D. Morse, 
Acting Secretary. 
The Cuarrman. The next witness will be from the Portland Cham- 
ber of Commerce, Harold Say. 


STATEMENT OF HAROLD B. SAY, MANAGER, WASHINGTON, D. C., 
OFFICE, PORTLAND, OREG., CHAMBER OF COMMERCE 


Mr. Say. Mr. Chairman, the Portland chamber thanks you and the 
committee for giving us a chance to say just a brief word. My organ- 
ization by telephone this last week asked me to express to your com- 
mittee its opposition to the proposed amendment of the Honorable 
Senator Neuberger of our own State. 

Historically, it has believed in the basic principles of the bill itself, 
although it has taken no definite stand on the bill. I don’t think it has 
made an extensive study of the bill, but it does feel that Senator 
Neuberger’s amendment is ex post facto in nature, that it would leave 
firms, individuals, investors, and anyone in doubt if the Federal Gov- 
ernment canceled the license by an amendment of this nature, that if 
the States happened to adopt a similar policy it could lead to a great 
deal of confusion. 

Specifically for that basic reason it is in opposition to the amend- 
ment and asked me to transmit that to you. 

I have a brief statement, Senator, which I have made available. 

The CuarrmMan. Do you wish that to be carried in the record? 

Mr. Say. Yes, sir. 

The Cuarreman. That will be carried in the record at this point. 

(The statement follows:) 

My name is Harold B. Say. I am manager of the Washington, D. C., office of 
the Portland, Oreg., Chamber of Commerce, 1737 H Street NW., Washington, 
D. C. 

My organization has asked me to express to your committee its opposition to 
the proposed amendment of the Honorable Senator Neuberger of our own State 
to Senate bill 863. Historically, it has believed in the basic principles voiced 
in the bill. 

However, it feels that Senator Neuberger’s amendment is ex post facto in 
nature; that it would in effect cancel a license duly and legally issued by an 
agency of the Federal Government which the Congress itself created and author- 
= to act. The project in question is the Pelton Dam on the Deschutes River in 

egon. 
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This committee and others before it have studied and amassed volumes of 
nformation on the power problems of the Pacific Northwest. Consumption of 

»wer in the Pacific Northwest currently uses virtuallv all power—private and 
jublie—available. 

Our organization understands that over the next 10 years something approach- 
ng $300 million a year will be required for power, flood control, and navigation 
ywurposes in the Pacific Northwest. It is interested in seeing all possible private 
ioney come into the field to help meet developments essential to meet consump- 

m needs. 

However, the question of power needs and availability of funds is not at issue in 
this case. Our organization simply believes that Senator Neuberger’s amend- 
ment violates a long-established principle in legislation, and is therefore opposed 

» it. 

If the various States were to adopt a practice of outlawing licenses after they 

anted them, there would be chaos indeed. No company or investor could know 
what the future held for his investment, plans, and labor. Our organization 
feels that such procedure by either the Federal Government or the various 
States would be intolerable. 

The Cuarrman. Are there any questions of this witness ? 

Senator Neupercer. I have a few, Mr. Chairman, if I may. 


You say: 


If the various States were to adopt the practice of outlawing licenses after 
they granted them, there would be chaos indeed. 

Do you in the Portland chamber see my amendment as outlawing 
these licenses ¢ 

Mr. Say. In this-particular one, Senator, it does. In the Pelton 
} roject it is a cancellation. 

Senator Neupercer. In other words, you regard it as a cancellation 
to require, for example, that the PGE should comply with the terms 
of the Barrett bill. You think that is tantamount to cancellation ? 

Mr. Say. [f the Barrett bill and your amendment had been in effect, 
I don’t think the Portland chamber would have had a case or anything 
to talk about. 

Senator Neusercer. I don’t see how that is tantamount to cancella- 
tion or to outlawing. You use the word “cancellation” in your testi- 
mony, and the word “outlawing” is used in the written presentation. 
Maybe I am wrong about this. But I ae cannot see how re- 
quir ing a license like Portland General Electric or the city of Tacoma 

whom Mr. Radin represented, to comply with the Bi arrett bill is either 
cancellation or outlawing. 

Mr. Say. The Federal Power Commission has given these people 
a license, and through your amendment they would in effect be without 
this license; wouldn’t they ? 

Senator Neusercer. Until they complied with the Barrett bill. 
Yet you support the terms of the Barrett bill, but you say it is can- 
cellation or outlawing for the PGE to have to comply with tlie terms 
of the Barrett bill. 

Mr. Say. That is why I say that we oppose it on the basis it is ex 
post facto rather than the provisions of the Barrett bill. 

Senator Neupercer. Mr. Say, there is one thing I don’t understand 
about this ex post facto. Suppose I am a cabdriver and I have a taxi- 
cab that I have bought. It cost me $3,000 or $3,500. I am driving 
a taxicab and I have a license in the city of Washington to drive a 
taxicab. Suppose the Congress of the U inited States, which governs 
the city of Washington, or the Commissioners, decide that the only 
person who can drive a taxicab because of a vlethora of accidents is 
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one who has 20/20 vision and I don’t have 20/20 vision and it is pos- 
sibly impossible for opththalmologists to give me 20/20 vision. They 
pass that. Is that ex post facto? 

Mr. Say. No; I would doubt it. I am not a lawyer, Senator, but 
I would doubt that that is ex post facto, and I don’t think the equities 
are quite the same because I think you could sell your taxicab and come 
out without losing too much. 

Senator Neusercer. Yet I have been deprived of the opportunity to 
partic ipate in the city of Washington in the taxicab business; isn’t 
that correct ? 

Mr. Say. Yes, sir. 

Senator Neusercer. The one thing I don’t understand is the feeling 
that the Barrett bill is a good bill, as the Portland chamber has said 
through you, and yet that there is something wrong about requiring 
that the Portland General Electric Co., which was involved in the 
whole litigation which precipitated the Barrett bill, comply with the 
terms of the Barrett bill. That is something I just don’t understand. 

Mr. Say. Senator, maybe, if you could sit down with my board of 
directors and talk with them an hour you might be able to convince 
them. I am simply passing on to you the slant that they have. 

Senator Neupercer. I want to tell you I appreciate your coming 
and I thank you very much. I have very friendly rel: ationships with 
the Portland Chamber of Commerce. My family are business people 
in the city of Portland and belong to the Portland Chamber of Com- 
merce, and I am very glad that they do belong. I want you to know 
that I regret I happen to be in disagreement on this particular mat- 
ter. I just want to tell you as a personal friend of mine at least some 
of the reasons for my personal disagr eement on that. 

Mr. Say. Weappreciate that, Senator, and thank you. 

Senator Nevsercer. Thank you, Mr. Say. 

Thank you, Mr. Chairman. That is all ‘the questions I have. 

The Cuamrman. Any questions, Senator Barrett ? 

Senator Barrerr. No; thank you. 

The CuHatrmMan. Thank you very much for your statement. 

The next witness will be Mr. C. R. Gutermuth. Good morning, sir. 
Will you give your full name and the agency or organization you 
represent. 


STATEMENT OF C. R. GUTERMUTH, VICE PRESIDENT, WILDLIFE 
MANAGEMENT INSTITUTE, WASHINGTON, D. C. 


Mr. GurermutH. I am C. R. Gutermuth, vice president of the 
Wildlife Management Institute, a national nonprofit. membership 
organization dedicated to the i improved management and proper utili- 
zation of all renewable natural resources in the public interest. The 
program of this private organization, Mr. Chairman, has been con- 
tinuous since 1911. 

These remarks are directed at both the Neuberger amendment and 
the Barrett bill itself, S. 868. We think that it is a serious mistake, 
Mr. Chairman, to try to rush such important and far-reaching legis- 
lation through the closing days of this Congress. Both of these 
ene raise inordinate and perplexing questions of a legal and 
technical nature that dare not be considered lightly. The water laws 
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vary decidedly in the different States, and the intricacies of complex 
water rights merit careful study and analysis. 

The mere reading of the diverse views and opinions contained 
Committee Print I—-B, of June 18, 1956, entitled “Western Water 
Rights Settlement Act,” should convince anyone that action on S. 863 
should be postponed. We are of the opinion that this measure actually 
goes far beyond what the author intended. 

Fundamentally, Mr. Chairman, we are stanch supporters of States’ 
rights. We are not unmindful of the problems in the arid and semi- 
arid regions of the West. Many of those conflicts can and should be 
resolved, but they should not be approached in hasty manner, and 
without painstaking deliberation. For a while, we were fearful 
that such a thing might happen. 

It seems quite clear that the national wildlife refuges, national 
forests, Taylor grazing lands, and military reservations definitely 
would be affected. The only uncertainty is as to whether or not the 
national parks and monuments would be placed in jeopardy, 

Many of the national wildlife refuges do not have established water 
rights, and how would they come out? Could they have all of their 
water appropriated away from them? In reading the Interior De 
partment’s report on S. 863, we note that there is no mention of wild- 
life refuges, and perhaps someone should remind the solicitor in 
Interior, or whoever prepared that opinion, that his Department has 
charge of the Federal refuges. 

Unless I am mistaken, S. 863 makes no provision for beneficial uses 
of water, and where does that leave the public lands? 

We will not attempt to raise all of the many questions that could be 
asked, Mr. Chairman. Time will not permit. We were pleased when 
this hearing was scheduled, and it is hoped that the committee will 
defer action on S. 863 until its effects can be considered and discussed 
in a more deliberate manner. 

If any such legislation is to be enacted, in addition to the Neuberger 
amendment, the institute would ask for at least reasonable protection 
for the Federal lands. We have heard a lot of discussion about the 
Pelton Dam case, and I venture to say that we should not let that 
unfortunate ruling of the Federal Power Commission, and decision 
of the Supreme Court, lead us into more serious troubles. Oregon 
has good water laws, and the Neuberger amendment, which we favor, 
might make S. 863 acceptable to them, Mr. Chairman. We, however, 
are concerned about all of the other States, too, and about the Federal 
lands. 

I thank you. 

The Cuatrman. Any questions of this witness ? 

Senator Neupercer. I would like to ask one or two questions of Mr. 
Gutermuth about some of the testimony which we had Friday. I 
know Mr. Gutermuth is an expert on wildlife management. 

There was discussion Friday, Mr. Gutermuth, in which there was 
certain disagreement between representatives of the Portland Gen- 
eral Electric Co. and Mr. Bowles, who was representing various out- 
door groups in Oregon, about the impact of the projects on the Des- 

chutes River with respect to migratory fish. Has the Wildlife Man- 
agement Institute made any study of that at all? 

“Mr. Gurrermurn. Do you mean of the fishery problems or the ef- 
fect of this legislation on them ? 


75335—56—pt. 2 
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Senator Neupercer. The effect of the power projects which are pro- 
posed. In other words, Does the Wildlife Management Institute 
think the Oregon Fish and Game Commissions have been reasonable 
in their demands or that they have been captious and capricious in 
their requirements / 

Mr. Gurermurn. I don’t think there is any question about that. 
The Oregon department has made considerable investigation. A 
number of very interested sportsmen out there have assisted because 
of their strong feeling that this does have a serious effect on the fish- 
eries of the Deschutes. I fished the Deschutes, Senator Neuberger, 
25 or 30 years ago, when it was a great stream. Mr. Bowles, who is 
not only a very “good attorney but a ver y ardent conservationist, re- 
ported that they have definite information about the effects that ‘this 
dam has had on the runs away up into the headwaters. I think that 
those factors should be taken into consideration. 

Senator Neusercer. I want to ask one other thing. Isn’t it your 
impression—this is one reason I suggested to the chairman earlier 
this morning before you came here that perhaps we ought to have 
some information from the Fish and Wildlife Service about this— 
isn’t it your impression that when projects were built on the upper 
river like Grand Coulee and Chief Joseph, which cut off a substantial 
segment of the Columbia’s watershed from fish spawning and fish 
propagation, in other words, that whole vasst section which lies in 
Canada where there used to be great spawning activity, such as on the 
Kicking Horse and the Yoho and the upper rivers, that have been 
high up above, that some of the lower rivers like the Deschutes were 
to be dedicated tor fish-sanctuary purposes. Was there not such an 
understanding ¢ 

Mr. Gurermutu. That is right. There has been. One of the 
flagrant cases of the disregard of earlier agreements was on the 
Cowlitz, one of the lower rivers. It is needless for us to attempt to 
bring out the value of the fisheries resources in the great Northwest. 
Salmon in itself not only provides splended recreation but it is an 
important food for the people of this country. It is a tremendous 
commercial enterprise. In the building of those larger dams which 
apparently were necessary they have impaired those tremendous runs. 
It was thought, and there was considerable agreement, that these lower 
rivers would be kept open to help perpetuate these runs. We finally 
find as the years go on that the dam-construction activities are going 
into the lower rivers. The Cowlitz is a typical example. If we . keep 
this up, it is not going to be too many years until the salmon fishery, 
for example, will not be a profitable business in this country. A tre- 
mendous resource is going down to virtually nothing. It will be 
very difficult for us even to get a can of salmon. Heaven knows we 
are paying 3 to 4 times as much today for a can of salmon as we were 
a few years ago. 

Senator Neunercer. Is it your impression that both the Cowlitz 
River where Tacoma has a license and the Deschutes River where the 
Portland General Electric Co. has a license were included in those 
rivers which were included in the lower Columbia River sanctuary 
progr: = 

Mr. Gurermutn. Definitely they were included. I can’t say au- 
thoritatively whether or not those original agreements were with 
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‘igh enough officials in Government to have a real effect on holding 
ro agreements, but certainly, Senator Neuberger, it was definitely un- 
erstood by the vast majority of people that those lower rivers were 
soing to be kept open. 
Senator Neupercer. It has been my general impression in the North- 
-est that the most advisable program from the standpoint of policy 
in our region has been that—and I would like to get your comments 
on it—that every possible power site, whether on ‘the main stem of 
‘he big rivers or on the smaller rivers, should be developed, whether by 
ublie or private agencies, that was noncontroversial in the sense that 
t did not destroy scenic, recreational, wildlife, or fishery values, and 
then only after that should the so-called moot and controversial sites 
be undertaken if that ultimately was absolutely required for power 
producion, and that first we should get: all possible energy from those 
sites where wildlife and fisheries and recreation were not. at stake. 
That isalways what I thought it should be. 
Mr. Gurermutu. That is right. And in addition to that it was 
always demanded that every effort should be made to provide the 
best possible facililties to move the parent fish over those large struc- 
tures. We still find ourselves today where we have rather ‘effective 
lifting devices or fish ladders of one kind or another which take care 
of the large fish, but we still are pondering the question of how you are 
going to get the small fish down through those turbines and out to 
sea. We have tried to get some of those. large structures slowed long 
enough until we could find out how that could be accomplished, be- 
ause it is one thing to get the big fish up to the spawning ground, 
and it is another thing to get the fry back out to sea 
We had hoped that we could slow down some of those activities. 
Extensive studies are on right now in many placed by the United 
State Fish and Wildlife Service and the States looking into some 
of these problems. We still don’t have a lot of the answers. 
Senator Neusercer. Thank you very much. Those are all the 
questions I have at the moment, Mr. Chairman, of Mr. Gutermuth. 
The CuamrMan. Any further questions ? 
Senator Barrett ? 
Senator Barrerr. No questions. 
The Carman. Thank you very much for your statement, Mr. 
Gutermuth. 
The next witness will be Charles H. Callison, conservation di- 
rector, Wildlife Management Institute. 
Mr. Lineweaver. Mr. Callison phoned that he had a hearing in the 
House and would like the opportunity to file his statement. 
The Cuatrman. His statement will be filed. 
Mr. Lineweaver. The same is true of other witnesses who are listed. 
The Cuatrrman. All the other witnesses will file statements? 
Mr. Linewraver. Yes. 
The Cuatmrman. Michael Hudoba, Fred M. Packard, Richard H. 
Stroud, Howard Zabnizer, and Spencer Smith. 
Then we have Fred Erwin representing the International Broth- 
erhood of Electrical Workers. 
Mr. Fred Erwin ? 
(No response. ) 
The Cuarrman. He apparently is not here. 
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Mr. Lineweaver. No, sir; he is not here. He was here Friday but 
has not appeared today. We will give him an opportunity to file a 
statement. 

The CuatrmMan. He will have an opportunity to file a statement. 

Senator NeuserGcer. Did you have anything today, General Walsh ? 

Mr. O. E. Watsu (vice president, Portland General Electric Co.). 
I just want to give to the committee a copy of the contract with the 
Guy F. Atkinson Co. and the letter from the Bonneville Power Ad 
ministration, showing that the private utilities will have no powe: 
available from the Federal system by 1965. 

Mr. Linewraver. We will introduce Dr. Pearl’s statement in the 
record. 

The Cxatrman. It will be carried in the record at this point. 

(The letter follows :) 


DEPARTMENT OF THE INTERIOR, 
BONNEVILLE POWER ADMINISTRATION, 
Portland, Oreg., August 11, 1955. 

Paciric Power & LIGHT Co., 

Public Service Building, Portland, Oreg. 
PORTLAND GENERAL ELEctTRIC Co., 

Electric Building, Portland, Oreg. 
Pucet Sounp Power & Lient Co., 

860 Stuart Building, Seattle, Wash. 
WASHINGTON WATER PowER Co., 

Post Office Drawer 1445, Spokane, Wash. 
CALIFORNIA-PACIFIC UTILITIES Co., 

405 Montgomery Street, San Francisco, Calif. 

GENTLEMEN: Pursuant to section 8 (b) of contracts No. 14-03-001-1057 
through 14—03—-001-10575, and contract No. 14-03-—001-10944, notice its hereby 
given you that minimum energy supply schedule No. 3, exhibit A attached, will 
supersede minimum energy supply schedule No. 2. 

Changes in the minimum energy supply schedule were made as a result of— 

(1) Changes in the generator schedule as provided in section 8 (b) (1); 

(2) Changes in the industrial requirements schedule as provided in sec- 
tion 8 (b) (2); 

(3) In accordance with section 8 (b) (5) changes in storage capacity. 
This particularly relates to the additional storage at Kootenay Lake, which 
is no longer assumed to be available for the Federal system ; and 

(4) In accordance with section 8 (b) (6) a 5-year pullback, notice of 
which is hereby included as part of this letter, of electric energy likely to 
be needed to satisfy the requirements of public bodies, cooperatives, and 
Federal agencies. 

In accordance with section 8 (b) (6) of the above-mentioned contracts, notice 
is hereby given that part of the electric energy purchased under the contracts 
is needed by public agencies and cooperatives for their normal load growth 
Estimates of requirements for 1960-61 and subsequent years are greater than 
a year ago when minimum energy supply schedule No. 2 was prepared. The 
following minimum energy supply schedule therefore is reducd accordingly for 
the years 1960-61 and subsequent years. 

In accordance with section 7 (a), we are attaching exhibit C, revised, indus- 
trial rquirements schedule No. 3. 

In accordance with section 8 (c), we are attaching exhibit B, revised, generator 
schedule No. 3. 

Detailed tables of loads and resources which were used in calculating the 
minimum energy supply schedule are enclosed. 

Sincerely yours, 

N. H. CALLARD, 
Director of Operations and Maintenance. 
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SupPorTING TABLE FOR MINIMUM ENERGY SUPPLY SCHEDULE No. 3 


(Critical year, 1936-37) 


raBLeE 1.—Hstimated distribution of Federal power: Average energy during 
storage drawdown period (Sept. 16—Apr. 15) 


(Thousands of kilowatts] 


Resources 


, a At points 
At plant ! Losses of delivery 


2, 860 
3, 123 
3, 417 
3, 804 
3, 823 
3, 834 
3, 951 
, 000 
000 
4, 000 
, 000 
. 000 
, 000 
, 000 
, OOO 
4, 000 
, 000 | 
, 000 | 


ook We wt 


Oo Oo Oo CO OY ew OO BO GO SS 


‘ Additional requirements 
Storage , one re 


Jalance served 
igreements| Reserve Balance cere 
available 


‘ Tar. 0 “ontin- _ — - nated 
eal a utilities Public Private 
ree igencies utilities 4 


2 
206 
404 
618 
846 
1,091 | 
1, 352 


1, 5 
1 
3, 
3 
{ 
4,6 


| 
} 
j 
| 


From plants existing and under construction. See table 2 for detail. ss 
Includes interruptible industrial loads firmed up as follows: 1957-58, 15 mw; 1958-59 and 1959-60, 70 mw. 
} Includes Little Falls repayment and contractual commitments to Montana Power Co. and Pacific 
wer & Light Co.-Kalispell. 

See table 6 for detail. 


Source: Bonneville Power Administration, Division of Operations and Maintenance, Aug. 5, 1955. 
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Exuipsir A 


Minimum energy supply schedule No. 8 


Sept. 16 to Apr. 15 of the following fiscal years : 
Thousands o 
kilowatt-hours 
416, SOO 1964-65 
269, 248 1965-66 
544, 000 1966—67_— 
475, 104 1967-68__ 
1959-60_ S79, SOS 1968—69___ 
1960-61 ; ; 462, 592 1969-70 . 
1961-62_-__- - 2, 355, 744 TT ik ia nsadhiiellidemnidecias 
1962-63 = Sed ‘ , 862, 208 1971 apes : 
1963-64___ scniiceeiioat 1, 099, 0O8 


1955-56 aaa 
1956—57___- 
1957-58 
1958-59 


a sees SNNh 


Source: Bonneville Power Administration, Aug. 5, 1955. 


Mr. Lineweaver. This contract will be incorporated by reference 

The Cuatrman. That won't have to be printed. 

Mr. Linewraver. No, sir. 

Senator Neurercer. Mr. Chairman, I would like to say for th: 
record that there was some disagreement Friday as to the effect of 
certain dams built by the Portland General E lectric Co. on the fish 
runs on the Clackamas River. I have sent out to Oregon for a 
report of the Fish and Wildlife Service about the Clac kamas River, 
a report which is not available here. I would like permission to 
submit that for the record when it is obtained from Oregon, if 
possible. 

The Cuamman. That will be done. 

(The report referred to was not received at time the hearings were 
printed. ) 

The Cnatrman. It seems from the testimony this morning by Mr. 
Gutermuth, and as a result of correspondence I have had from across 
the country, that there is a feeling that there should be a little more 
study given to this subject before it is acted upon. It does seem 
to me that a bill of such serious consequences should have careful 
study before final action is taken and we should have an opportunity 
to prepare such amendment as may appear to be pertinent and proper 
and have the consideration of the committee. 

Senator Barrerr. Mr. Chairman, let me say this: Of course the 
chairman can take any position he desires and I assume that it is 
final. We started hearings on this bill in February. We had hearings 
for a long period of time. Eve body had an opportunity to appear 
and testify if he so desired. Most of these witnesses he come in 
here today didn’t were at the time when we were holding the hear- 
ings, nor later on when we had extended hearings. 

The matter has received very careful consideration by every State 
in the West. I venture the statementt that if the matter were to 
be postponed for 5 years you would find the same situation prevailing. 
That is one thing ‘I want to say. I think the matter has had very 
careful consideration. Every member of the committee has had the 
opportunity to appear here before the subcommittee when the hearings 
were held and to express any position. The same is true of every 
witness in the country. Most of the Western States appeared by 
their attorneys or State engineers or both, or other water engineers. 
They all testified on this matter. The hearings have been very vo- 
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luminous. If the matter were postponed for a matter of a year or 
2 years or 5 years, I think the same situation would prevail then as 
does now. 

If we want to proceed, if the chairman and other members of the 
committee feel that the situation is such that it doesn’t warrant any 

ction, that we ought to sit by and let the same situation prevail 
which did prevail in Oregon on the Deschutes River and which pres- 
ently prevails in the State of Nevada, we can of course take that 
position. 

1 for one believe that the best interests of the country call for 
some action by the Congress. Certainly I don’t want to foreclose 
anybody from an opportunity to be heard. I think it is strange indeed 
that some of these people come in here at this date when they didn’t 
appear in February and March and April when we were holding 
hearings on this bill and say that they don’t like this precipitate 
action on the part of the committee. I assume they would take the 
same position a year from now if we had another bill up a year from 
now and held hearings at that time. 

Whether or not the best interests of this country and the best inter 
ests of the Western States on this important matter of water liti 
gation are going to be held subservient to people over the country 
who want to delay action is a matter for the chairman and for the 
majority of this committee to take. I believe that the Western States 
have expressed their desires here to this committee that the Congress 
take some action on this measure. I believe we owe an obligation 
and a duty to the Western States. I think if the chairman and the 
majority of this committee take the position that they want to post- 
pone action, this is their prerogative. I am not here to say anything 
except to submit my own feeling in the matter, and that is that I 
believe that the matter is of tremendous importance to the Western 
States and that if you delay action you will just compound the diffi- 
culties which will confront ‘the States. At the present time probably 
only 2 States, maybe 3, are vitally concerned: Oregon, Washington, 
and Nevada. But I venture the statement that if we wait another 
year we may find other Western States involved. 

I want to point also also, Mr. Chairman, that the record in this 
hearing shows conclusively that the State of Colorado found itself 
in precisely the same predicament as does Oregon at this time and 
only by reason of a compromise, not by reason of the fact that the sy had 
any protection under the law, only by reason of the fact that a rule by 
men, not by law, was the city and county of Denver enabled to protect 
any of its asserted rights for water for municipal purposes. 

I have done everything I could to bring this matter to the attention 
of the people of the country, to the attention of this committee and of 
the Congress. I think it is a matter of great moment for the West, 
and I believe that our water rights are jeopardized. I think this 
committee, of all the committees of the Congress, ought to be con- 
cerned with the interests of the people of the Western States. I cer- 
tainly want to give everybody a chance to be heard, and I think they 
have had adequate opportunity heretofore. 

If the chairman feels it ought to be postponed for 1, 5, 10, or 20 
years, I suppose if the majority of the committee goes along with him 
that would be the rule, but sometime or other the issue has to be met. 
I think the West was built up on the security of the water laws as they 
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were laid down in 1866 to 1870 and 1877 and the 25 acts of Congress 
which have been enacted pursuant to those original acts, and that if 
we are going to sit here and say that they can be wiped out from the 
protection of the historic rules Congress has laid down, that is a mat- 
ter for the conscience and responsibility of each member of this 
committee. 

For me, I want to protect the water rights of the people of the West 
and I don’t think, if we start giving in on reserved lands on the 
Deschutes River in Oregon in one respect, that we can help from 
giving in on forest reserves which cover the whole West and power 
site withdrawals and oil withdrawals and withdrawals of numerous 
other cases. If that is the case, then the security of State water law is 
wiped out entirely. 

[ have spoken my piece, Mr. Chairman. I think the position you 
are taking is entirely erroneous and mistaken and contrary to the best 
interests of the West, and would be remiss in my duty to the people 
of Wyoming if I did not say so. That is my position. You can have 
your position and I ele you the right to have your position on the 
matter. I do say this: 

It is not consistent with the best interests of the people of the West 
and I think it is entirely mistaken. I think the same position will 
prevail a year from now and I want to say to you that your subeom- 
mittee spent hours and hours hearing testimony and working over this 
matter and they reported this measure out unanimously. There 
wasn’t any division at all in the subcommittee. They asked you to 
set it down for hearing on the 12th day of this month. That is my 
position on the matter and I don’t mind saying So. 

The Cramman. Nevertheless, T have been receiving a number of 
letters from people across the country and some of the witnesses here 
have expressed their fear that the perplexing questions which are 
involved in this legislation ought to be very carefully studied. I 
don’t think it is necessary to put it off for any great length of time, 
but a few days certainly wouldn't do any harm. 

Senator Barrerr. Certainly T wouldn't object to that, Mr. Chair- 
man. As I told you, I agreed to this hearing. I want everybody 
to have an opportunity to be heard. I agree to that. You know 
that. I told you that. 

The Cnairman. That is all [am interested in. 

Senator Barrerr. A few days is not going to make any great dif- 
ference, although I think it is a matter that we will never get com- 
plete agreement on. That is all there is to it. 

The CratMman. We are calling for reports from the Department 
of Agriculture and from the Federal Power Commission. It does 
seem to me that that will take only a few days. We should have 
those reports before us before we finally act. 

Senator Neunercer. In defense of the chairman, Senator Barrett, 
I certainly would like to point out that I certainly accept some of 
the responsibility for the delay you have referred to. I introduced 
these amendments, and I think very properly, and the chairman 
decided, I think with your coneurrence, that people interested in 
them, both adversely and affirmatively, should have a chance to be 
heard. After I introduced the amendments we received very strong 
protestations from the Portland General Electrie Co. which holds this 
license on the Deschutes River insisting that they have a full oppor- 
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tunity to be heard. 1 believe the chairman would have been derelict 
and unfair if he had not given them that opportunity. Although 
they are in opposition to my amendments, I concurred with his de- 
cision. I want to expl; un to you and for the record why I introduced 
the amendme nts, 

After your bill had been heard by the subcommittee and at some 
length, as you very properly have said, I began to receive letters not 
only from my own State but from the outdoor conservation and 
sportsmen groups all over the SPUBEYs literally hundreds of letters, 
saying “Are you and others of like mind going to let the Barrett 
bil pass?” It is a presumptive thing that we would either let it pass 

‘make it pass because a few of us woul l not have the s: ay, but “Are 
a going to sit by while this bill passes and not do anything about 
the very situation in your own State which precipitated it?” 

I received a great deal of comment to that effect, from editors in 
my State, from outdoor groups, from sportsmen groups, from con 
servation groups, saying that “You certainly should draft an amend 
ment or have an amendment drafted which would include within 
the scope of the Barrett bill the Deschutes situation, the Beaver March 
situation on the MeKenzie River, the Cowlitz situation in the State 
of Washington, and so on.” 

It was then that I sought the assistance of the legislative counsel 
who drafted this amendment. I don’t think it is wholly fair that 
the chairman alone pee be criticized. 

Senator Barrerr. I don’t think so, either. I think you are subject 
to some measure of the criticism yourself because of the fact that 
you had introduced this bill which was referred to the Interstate and 
Foreign Commerce Committee. which had the same language as 
your amendment, and you knew that your own committee here was 
holding hearings. 

You would have presented your ideas or your amendment to the 
subcommittee in February instead of in June. Regardless of that, 
you didn’t choose to do so, and I agreed with the chairman of the 
committee that notwithstanding that fact and notwithstanding the 
fact that you didn’t come before the subcommittee and argue the 
point, still even at this late date it would be only proper to give you 
a hearing on this matter. 

Senator Neupereer. I would disagree with you in that neither the 
chairman nor I are subject to criticism. You can voice the criticism, 
which is quite your right, but it is also my right and certainly the 
chairman’s right to reply to it. The reason that I didn’t offer these 
amendments to your bill at the time was that originally I felt that the 
most propitious thing was to introduce legislation to specifically 
cancel the license on the Deschutes River. After I had done so this 
whole principle was very vigorously opposed by a great many mem- 
bers of our own party on the Public Works C ommittee with respect to 
an identical situation virtually, and that was the Beaver Marsh proj- 
ect on the McKenzie River. A great many members of our own party, 
as well as spokesmen for the Federal Power Commission, which cer- 
tainly is controlled by appointees of your own party, came and testi- 
fied against that method of introducing specific legislation to deal 
with one particular license. They said they felt that was a bad prece- 
dent. It was after this stand was taken by a considerable number of 
the members of your own party that I began to receive correspondence 
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suggesting that there should be a provision in the Barrett bill to 
require compliance by the licenses still outstanding. It was then 
that I offered this amendment. It was then that communications were 
received from the Portland General Electric Co. and others, and it 
was then that the chairman in my opinion very properly scheduled the 
hearing. 

It seems that that should be in the record, too. I want you to under- 
stand the whole situation. 

The CratrmMan. It seems to me that the record of those hearings 
on last Friday should be printed and I understand that they will be 
printed promptly before any final action is taken on the bill. It seems 
to me that a delay of such a short period is not going to do any serious 
damage. All I am interested in is giving everybody an opportunity 
to be heard. 

Senator Barrerr. Will the chairman give me some assurance that, 
say, as soon as those hearings are available or within a matter of a few 
days as you indicated, we can at least take this matter up in the full 
committee and consider the report of the subcommittee on this bill 
and also the amendments of course presented by Senator Neuberger / 

The Cuarman. I have already assured you that the matter will 
be up for further consideration tomorrow. It will be up. But it seems 
to me that a short delay to await the printing of the reeord-——— 

Senator Barrerr. I don’t disagree with that position at all, Mr. 
Chairman. 

The Crarmman. I assure you it is not my desire to block this legis- 
lation. All I want to see is a full hearing and give everyone an oppor- 
tunity to be heard. There does seem to be a feeling of uncertainty in 
the minds of a lot of people who are well versed in this subject of con- 
versation, who feel that the provisions of this bill or the effects of 
this bill ought to be very carefully considered before final action is 
taken. 

Senator Barrerr. Mr. Chairman, this is a matter of information. 
As you know, I had some bills up on the floor of the Senate last Friday 
and I had to be over there instead of here when the hearings were 
going on. 

Has anybody who testified before this committee pointed out spe- 
cifically any language in the bill or in Senator Neuberger’s amend- 
ment to it that would jeopardize in any respect the management of the 
wildlife resources of this country ¢ 

The Caarrman. Communications that I have received from around 
the country would seem to indicate that a lot of people are very fearful. 

Senator Barrerr. What I am asking is have they suggested any- 
thing specific. That is what I would like to know. 

The Carman. No; because it is probably very difficult to do so. 
For instance, Mr. Gutermuth this morning said these proposals raise 
inordinate and perplexing questions of a legal and technical nature. 

Senator Barrerr. I understand that, Mr. Chairman, but that 
doesn’t mean anything. That is generalizing the subject. All this 
bill does is to restate. and reaffirm the historic water laws of the West 
from 1866 on down, If there isanything in this bill which is injurious 
to their interests, then it is in existing law at the present time. That 
is the point I am speaking to. It seems to me that talking in general 
terms doesn’t mean anything. If they can point to something and 
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cay, “Here, this thing is wrong and it ought to be corrected,” then 
they would be giving the committee the benefit of their experience 
ind their know ledge. But generalizing doesn’t mean anything that 
I can see. 

The CHamman. I must say that I am a little in doubt as to the effect 
of this legislation on the management of the national forests. It 
-eems to me that that is a very serious problem. 

Senator Barrerr. Let me answer you there, if you don’t mind, Mr. 
Chairman. 

Of course you know there is nothing personal in anything I am 

iving about you because I hold you in very high regard. 

The Cuamman. I appreciate that. 

Senator Barrerr. You have been very fair with me in every respect. 
But I think, if you don’t mind my saying so, that a statement of that 

type is entirely unwarranted for this reason: No. 1, one of our col- 
eagues on this committee who is the chairman of your Subcommittee 

| Irrigation and Reclamation, was a former Secretary of Agriculture. 

- anybody ought to be concerned with the forests of the country, he 

: the one man on our committee who ought to be concerned. He heard 

is matter. When we got through with the hearings after weeks and 
eeks of hearings, what did he do? He came around to me and said, 
“Listen, I wish you would add my name as one of the cosponsors to 

bill.” And-I did that. He is one of the cosponsors of the bill. 
He ‘reported the bill unanimously to your committee. That is No, 1. 
No. 2, the Secretary of Agriculture, who has the responsibility for 
ministering these forests and who is just as much interested in the 
ildlife resources of the West as any of these witnesses—I will say 
at much for him, and for all those people « down there and the Chief 
‘orester, too—they came up here and testified they want this bill. In 
st those many words they said that. You will find that in the 

‘ord. I think it is a bit unfair to say that a former Secretary of 

ericulture, the Secretary of Agriculture at the present time, the 

ef Forester, and the Solicitor of the Departmen t of Agriculture, 
has worked for a Jong time in preparation of this bill and drafting 

e bill and in going over the matter have been unconcerned with the 
aan forests. I don’t think that that kind of statement can hold 

. Mr. Chairman. I believe it is going a little far. If you want 

0 Say sae at those people have not been diligent in protecting the rights 

f the national forests under their care and control. I just don’t feel 
that that is a fair statement to make. 

‘The Cnairman. I am not questioning ays honesty or the honesty 
if the purpose that they have in mind, but I do think inasmuch as 
iany people have contacted me about it we should go into it a little 
nore carefully. When we have a full meeting, the committee, Sena- 

Anderson will be present and will be able to state his position. He 

cael ipated in the hearings here last Friday at considerable length 

ind seemed to indicate that he was in doubt about some matters at that 
ime. 

From the character of his cross-examination of the witnesses it 
would seem to me that there are some complicated questions involved. 

Anyway, this meeting goes over until tomorrow for further consid- 
eration, and we shall be glad to have your views again at that 
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time, and also to have the position of Senator Anderson, Senator 
O’Mahoney, and any other Senators. 

Senator Neupercer. Along the lines of what the chairman said, | 
am sure Senator Barrett will agree that in view of the very extensive 
questioning which Senator Anderson carried on Friday and some of 
the rest of us did, the printed record of that hearing should be avail- 
able to members of the committee who were not present before they 
vote on this. 

The Carman. That concludes the hearing of witnesses today. 
The session will now be recessed until tomorrow morning at 10 o'clock 
In executive session. 

(Whereupon, at 11:25 a. m., the committee was recessed subject t: 
call.) 





APPENDIX 


WASHINGTON, D. C., June 25, 1956. 
Senator JAMES E. MURRAY, 


Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building: 
I apologize for and regret my inability to testify in person today at hearing 

on Neuberger amendment to S. 863 after time did not permit my appearance 
ast Friday, when I was present. In behalf of National Wildlife Federation, 
| wish to endorse objectives of Neuberger amendment and the general objectives 
of S. 863 but urge more study by Committee on Fish and Wildlife. Implications 
particularly dangerous to national wildlife refuges. S. 863 should be amended 
to protect fish and wildlife resources and recreational uses of water. Our views 
n more detail are stated in letter we are submitting for the record. 

NATIONAL WILDLIFE FEDERATION, 

CHARLES H. CALLISON, 

Conservation Director. 


NATIONAL WILDLIFE FEDERATION, 
Takoma Park, Washington 12, D. C., June 25, 1956. 
Hon, JAMES E. MuRRAY, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington 25, D. C. 

DEAR SENATOR MuRRAY: I was present during the hearing last Friday, June 22, 
on the Neuberger amendment to S. 863, the proposed water rights settlement 
bill, for the purpose of presenting a statement in behalf of the National Wildlife 
Federation. I was happy to accede my time to the witnesses from distant 
places with the understanding that an opportunity would be had later either 
for presenting oral testimony before the committee or a written statement for 
the record. Since it may not be possible for me to be present when the hearing 
on the Neuberger amendment is resumed, I am writing this letter to express 
our views both on the Neuberger amendment and on the overall aspects of the 
Barrett bill (S. 863). I respectfully request that this letter be made a part of 
the record of the hearing. Copies are being forwarded to all members of the 
Committee on Interior and Insular Affairs and to other interested parties. 

The National Wildlife Federation endorses the objectives of the Neuberger 
amendment. We do not believe the Federal Power Commission should have the 
authority or power to grant licenses for projects on streams that are nonnavi- 
gable and intrastate in character as in the case of the Pelton Dam on the 
Deschutes River, in Oregon. Certainly such a license should not be granted 
over the expressed opposition of the conservation agencies of the State and 
gainst the wishes of the people of the State as expressed in certain acts of the 
State legislature. 

We recommend that the Congress, either by specific act or through the Neu- 
berger amendment to a properly revised bill like S. 863, take action to set aside 
or nullify the FPC license granted to the Portland General Electric Co. for 
construction of the Pelton project. Such action by the Congress is urgently 
needed for the purpose of clarifying the authority of the Federal Power Com- 
mission in view of the Supreme Court decision in the Pelton Dam case. 

Our endorsement:of the objectives of the Neuberger amendment are not to be 
construed, however, as endorsement of S. 863. In general, we are in agreement 
vith the objectives of this legislation but we believe it is deficient in that it does 
not provide adequate recognition of, or protection for, the public interest in the 
national wildlife refuges which are located in the Western States. Neither does 
the bill provide adequate recognition of, or protection for, the wildlife, scenic and 
other recreational values of the National Forests. 
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The effect of S. 863 in the form that it was reported by the subcommittee would 
be, in the case of certain of the national wildlife refuges, to make the wate: 
which is essential to the operation and maintenance of the refuges subject to 
appropriation for other uses. 

It is true that the report of the Department of the Interior on this legislation, 
as it appears in the letter from the Secretary of Interior reproduced on pages 
152 to 156 of the printed hearings on 8S. 863, makes no mention of this short 
coming with respect to the national wildlife refuges or to similar values on 
other public lands. This, however, is simply another instance in which th: 
Department of Interior has failed to take into consideration the views of the Fis} 
and Wildlife Service and the duty of the Secretary of Interior to protect and 
safeguard the wildlife resources. 

S. 863 as reported by the subcommittee has a good and proper provision safe 
guarding the public interest in the water and scenic resources of the national! 
parks and monuments. Similar language should be inserted in the proper form 
and place to protect the national wildlife refuges. 

The weakness of 8. 863, as we see it, is the general inadequacy of western 
water law with respect to fish and wildlife and recreational values. Although 
the law and recent court decisions in a few of the Western States have recognized 
such purposes as beneficial uses of water, this is not true in all of the Western 
States. The only place where the so-called beneficial uses are spelled out is in 
section 8 and there they are listed as domestic, municipal, stock water, irriga 
tion, mining, or industrial purposes. 

In view of the tremendous and growing public use of water for fish and 
wildlife and other recreational uses, continued failure to recognize such pur 
poses as beneficial uses is utterly unrealistic. In any enactment on the subject 
the Congress can render a great and progressive public service by beginning th: 
correction of this anachronism of western water law. 

We thank you for this opportunity of presenting our views and respectfully 
request the earnest consideration of our recommendations by the committee 

Sincerely yours, 
CHARLES H, CALlison, Conservation Director. 


NATIONAL WILDLIFE FEDERATION, 
Takoma Park, Washington 12, D. C., June 26, 1956. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 

Dear SENATOR MurrAy: The enclosed communication was received from the 
secretary of the Washington State Sportsmen’s Council requesting that I rep- 
resent them affirmatively on 8. 863, the State water-rights bill. Will you please 
see that Mr. Mintzer’s leter is included in the record of the hearings on the 
Neuberger amendment? 

Thank you for your consideration of this request. 

Sincerely yours, 
CHARLES H. CALLISON, 
Conservation Director. 


WASHINGTON STATE SPORTSMEN’S COUNCIL, INC., 
Wenatchee, Wash., June 17, 1956. 
Mr. CHARLES H. CALLISON, 
National Wildlife Federation, 
Washington, D. C. 

Dear CHARLIE: The directors of the Washington State Sportsmen’s Council 
have unanimously requested you to represent the council at the congressional 
hearing on the States’ water-right bill affirmatively. 

Sincerely, 
Frep N. Mintzer, Secretary. 
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UNITED STATES SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
June 25, 1956. 
Hon. JAMEs E, Murray, 
Chairman, Senate Interior and Insular Affairs Committee, 
United States Senate, Washington, D. C. 

DEAR SENATOR: I am in receipt of a telegram from Mr. George S. Dinwiddie, 
New Orleans, La., concerning Senator Neuberger’s amendment to S. 863, from 
which I quote in part: 

“Neuberger amendment to Barrett bill S. 863 now before Interior and Insular 
Affairs Committee upsets existing Federal Power Act, is not necessary, and is 
dangerous in itself, and also as a possible precedent to similar legislation it 
would require suspension of Federal Power Commission licenses issued in good 
faith. Its apparent purposes is to stop construction now underway at Hells 
Canyon by the Idaho Power Co., but its adverse effects might reach much 
farther.” 

I would appreciate it if you would incorporate Mr. Dinwiddie’s statement in 
the testimony presently being taken on this amendment. Your comments and 
views on this legislation after your committee has completed its hearings would 
also be appreciated so that I might advise my constituent further in the matter. 

With kindest personal regards and best wishes, I am 

Sincerely yours, 
ALLEN J. ELLENDER, (United States Senator. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., July 8, 1956. 


Hon. JAMES EF. MuRRAY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

Dear SENATOR MurrAyY: This is in reply to your letter of June 25, 1956, in which 
you referred to previous correspondence in connection with S. 863, the Western 
Water Rights Settlement Act, to amendments proposed by Senator Barrett and 
Senator Neuberger, and requested a report on the relationship of 8S. 863 to the 
national forests 

This Department stated in its letter of June 8, 1956, that it would have no 
objection to the passage of committee print No. 4 of 8S. 863. In our report of 
March 21, 1956, we stated no objection to the amendments proposed by Senator 
Barrett as shown in the August 17, 1955, committee print of S. 863. 

We believe that the amendments intended to be proposed by Mr. Neuberger to 
the amendments intended to be proposed by Mr. Barrett to the bill (S. 863), dated 
June 11, 1956, could adversely affect the national forests if applied to licenses 
and permits for projects on such lands. For this reason we recommend that if 
the proposed amendments of June 11, 1956, are favorably considered they should 
be revised as stated below. 

As explained in the reports referred to above, the Department has tradition- 
ally favored full recognition by the Federal Government of the authority of the 
States relating to the control, appropriation, use or distribution of beneficially 
used water within their boundaries. This is applicable to waters within the 
national forests. 

It has long been the policy of the Forest Service, in accord with the position 
of the Department, to conform with the requirements of State water laws and 
procedures in the administration of the national forests. Water rights obtained 
by others under State laws and procedures for the us of waters within the 
national forests are fully honored. The Forest Service also complies fully with 
State water laws and procedures in acquiring rights to the use of water needed 
by the Forest Service in the administration, development and use of the resources 
of the national forests. This policy of the Department is therefore in accord 
with the objectives of S. 8638. 

The June 11 amendment proposed by Senator Neuberger would suspend any 
license or permit issued under the Federal Power Act for construction of any 
project works which would impound or divert or interrupt the flow of any water 
if sueh construction had not reached a stage of completion which effected such 
impounding, diversion, or interruption. The proposed amendment would provide 
that such suspension could be terminated by the Federal Power Commission 
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when it determined that the licensee or permittee affected had complied with all 
of the requirements set forth in S. 863. 

A number of projects licensed by the Federal Power Commission are under 
construction within the national forests. If the licenses were suspended, and 
construction halted, pursuant to the provisions of Senator Neuberger’s proposed 
amendments, it is possible that the status of construction might be such that 
during the period of suspension damage could result to lands and streams ‘in 
national forests. This could be caused by erosion from roads built for access 
to and work on the projects, and from partially completed excavations for project 
structures, or excavations for rock-and-earth materials essential to the construc- 
tion of the projects. 

If Senator Neuberger’s amendment is adopted we recommend including a re- 
quirement that upon suspension of a license or permit for the construction of 
a project within the national forests the licensee or permittee be required by 
the Secretary of Agriculture to take such action to control erosion or unregulated 
waterflow on the project work areas as the Secretary determines to be necessary 
to minimize to the extent feasible any damages to such areas and to adjacent 
lands and streams within the national forests arising out of such suspension. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
True D. Morss, Acting Secretary. 


NORTHWEST Purtic Power ASSOCIATION, 
Vancouver, Wash., June 21, 1956. 
Senator JAMES MurRRAy, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Washington, D. C.: 

We oppose Barrett bill S. 863 because it discriminates against both future 
irrigation development and low-cost electricity for consumers while strengthen- 
ing monopoly grip of eastern financial interests through private utilities over 
western water rights. State water laws are notorious for according nominal 
rights to irrigators while giving actual control to private utilities as in upper 
Missouri and upper Snake Rivers. We favor top priority for consumptive uses 
of water despite the anti-irrigation bias of many State water laws. Barrett 
bill would also virtually kill Federal power, flood control, and irrigation program 
and stop comprehensive, multiple-purpose development of western rivers. In its 
present draft the Barrett bill will cost western electric consumers untold mil- 
lions of dollars in overcharges for electricity. We desire opportunity to prepare 
detailed testimony later this year and accordingly we urge that when final draft 
of proposed bill is ready that hearings be held in Western States after oppor- 
tunity is provided public to study the bill. 

Gus Norwoop, Hrecutive Secretary. 


STATE OF WASHINGTON, DEPARTMENT OF GAME, 
Seattle, Wash., June 22, 1956. 
Hon. RicHarp L. NEUBERGER, 
Senate Office Building, 
Washington, D. C. 

DEAR SENATOR NEUBERGER: On behalf of the sportsmen of the State of Wash- 
ington and the Washington State Department of Game, may I most heartily 
endorse the Neuberger amendment to the Barrett bill. 

It is my very considered behalf that the preponderance of the people in this 
State most heartily favor enactment of legislation of this kind. As you know, 
we are in the throes of an experience under which two dams are proposed to be 
constructed on the Cowlitz River in the State of Washington, against the express 
wishes of the majority of the people of the State and completely in opposition 
to a State law which prohibits the construction. 

For these reasons, I feel enactment of this legislation would be highly desirable 
and [ assure you that your efforts in this behalf have the united support of this 
organization and the people whom it represents. 

Very truly yours, 
Joun A, Btegs, Director. 
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CITIZENS COMMITTEE ON NATURAL RESOURCES, 
Washington D. C., July 2, 1950. 
Senator JAMES E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 
l»KAR SENATOR MuRRAY: Please find enclosed the testimony that 1 was prepared 
to give on June 22. Since June 25 was the only time when I could be heard and 
this time conflicted with a previous engagement, I am requesting that my en- 
closed statement be made a part of the record. 
Very truly yours, 
SPENCER M. SMITH, Jr., Secretary. 


STATEMENT OF Dr. SPENCER M. SMITH ON §, 863 BEFORE THE SENATE COMMITTEE ON 
INTERIOR AND INSULAR AFFAIRS 


Mr. Chairman, my name is Spencer M. Smith, and I am secretary of the Citi- 
zens Committee on Natural Resources, an organization that is dedicated to the 
best utilization of our country’s natural resources. 

I have appeared before your committee many times in the past, and I hope that 
| have accurately represented the views of my organization. Unfortunately, I, 
personally, and my organization are in somewhat of a quandary regarding the 
merits of S. 868. We feel that the Neuberger amendment to §S. 863 is under- 
standable since this amendment seeks only to apply the provisions of S. 863 to 
projects already authorized but not yet completed to the point of diverting or im- 
pounding water. This, however, does nothing to clarify how 8. 863 would apply 
in the first place. 

The subject of water rights, especially in the West, is a highly complicated 
one. The relationship between the several States and the Federal Government 
is dealt with in the suhject bill; and a series of State precedents, State laws and 
customs, as well as a national procedure is involved. We, therefore, urge the 
committee, in view of the complexities and in view of the differing interpreta 
tions that are presently given as to the application of S. 863, to withhold any 
final action in this session of Congress. It would appear that such a measure 
is highly important and that careful investigation by the many individuals and 
croups that must by necessity be affected will take considerable time and effort. 
It is doubted whether time exists in the present legislative session to allow the 
any groups to be informed and appear before the committee and for the neces 
sary congressional deliberation upon the findings of these groups. 

Our comments should not be taken as a lack of appreciation for the need of the 
West for water. There are many conflicts and many that should be solved with 
dispatch in order that the people of the Western States have their water prob- 
lems ameliorated. We are not sure that the proposed legislation would solve all 
the problems that it seeks to solve without creating problems of a greater mag- 
nitude. It appears that the national wildlife refuses, Taylor grazing lands, 
military reservations, and perhaps other National areas would be affected by 
the terms of this legislation. 

Our organization has the matter under careful study, and we hope that the 
Congress sometime in the future will allow us to give our views when our position 
has become crystallized. 


Save THE McKenzie River ASSOCIATION, 
Springfield, Oreg., June 25, 1956. 
SENATE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Senate Office Building, Washington, D. C. 

GENTLEMEN: This association wishes to hereby approve of and endorse Senate 
bill 863, as amended by Senator Neuberger, giving the individual States the right 
to contro] the use of water in the rivers that are wholly within the State. 

It is our opinion that this would not put the control of these waters in the 
hands of men who are well informed as to local needs, opinion, etc., without 
jeopardizing the interests of the Nation as a whole in large river basin water use. 

Sincerely, 
Myron G. Srant, President. 
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UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
June 29, 1956. 


JOHN W. CRAGUN, Esq., 
Wilkinson, Cragun, Barker & Hawkins, 
Washington, D. C. 


DEAR Mr. CraGun: Thank you for sending me a copy of your letter to Senator 
Murray, expressing objections, on behalf of the Confederated Salish and 
Kootenai Tribes of the Flathead Reservation, to the amendments which I have 
proposed to 8S. 8638. 

Naturally, I appreciate the concern of your clients over any legislation which 
may possibly have an effect on the use or development of resources belonging 
to them. However, in this instance their concern is misplaced. If you will 
examine my proposed amendments, the text of which is enclosed along with my 
statement introducing them, and the record of the hearings held on my amend- 
ments, you will find that their only effect will be to make the provisions of 
S. 863 applicable to presently outstanding Federal Power Commission licenses 
for projects which have not yet been completed to the stage of materially 
affecting the flow of the stream in question. 

In other words, my amendments would be irrelevant to either the Kerr Dam, 
which is completed and in operation, or to other dam sites on the Flathead 
River which may be under consideration, but on which neither Federal nor 
private projects have as yet been authorized or licensed. 

My proposed amendments do not of themselves impose any new limitations or 
conditions upon water use or development. Your clients may decide, upon 
study, that S. 863 does or does not adversely affect their interests. I have no 
information on that. If they have any quarrel with this legislation, however, 
it is with S. 863, and not with my proposed amendments, which would merely 
require present licensees of uncompleted projects to comply with the provisions 
of S. 863 itself, insofar as it may prove to be applicable to their projects. I 
repeat, neither completed projects nor future licenses would be in any way 
affected by my proposed amendments. 

I hope that, after further study, you will feel able to advise your clients to 
this effect. 

Sincerely, 
RicHARD L. NEUBERGER, 
United States Senator. 


WASHINGTON, D. C., June 28, 1956. 
Re 8S. 863, 84th Congress 
Hon, JAMEes E. MuRRAY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Senator Murray: I am requested by the Confederated Salish and 
Kootenai Tribes of the Flathead Reservation, Mont., whom we represent, to 
communicate to you the tribes’ opposition to the so-called Neuberger amend- 
ment to the above bill to the extent that it would require an Indian tribe or its 
licensee to obtain a State permit for the development of a dam site lying on 
tribal lands. 

The Flathead Tribes have upon their tribal reservation lands one dam (the 
Kerr Dam) now in operation and from which the tribes receive substantial 
revenue, It has on Flathead River, also on tribal lands and below Kerr Dam, 
four additional dam sites which are under active consideration by the Corps 
of Engineers, United States Army, and by Montana Power Co., for further 
hydroelectric power development. Anything which would give an additional 
jurisdiction the right to impose burdens or conditions upon the development of 
these tribal resources would, to that extent, be a watering down of the rights 
which the tribes have under their treaty of 1855 (12 Stat. 975). A tribe such 
as the Flathead Tribes which has never ceded these lands is in an entirely dif 
ferent position vis-a-vis the State than are any other landowners whatever 
under our constitutional system. It has been specifically held as to the Flat 
head Tribes (Montana Power Co. vy. Rochester, C. A. 9th 1942, 127 F. 2d 189, 
190-191), that the usual rule whereby the State has some title to the beds of 
the streams or lakes does not apply to Indian lands which have never passed 
out of the entire ownership of the tribe. Hence, the tribes own the southern 
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half of Flathead Lake and the Flathead River in a very complete sense, free 
of any power or right on the part of the State to limit or interfere. 
We respectfully urge that it would be a breach of the treaty agreement with 
the Flatheads to have the Neuberger amendment apply to its dam sites. 
Very respectfully yours, 
WILKINSON, CRAGUN, BARKER & HAWKINS, 
By JoHN W. CRAGUN. 


WASHINGTON, D. C., June 29, 1956. 
Re S. 863, 84th Congress 
Hon. JAMES E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dear Senator Murray: Since writing you yesterday with respect to the 
telephoned instructions I had received from the Confederated Salish and Koote- 
nai Tribes of the Flathead Reservation, Mont., with respect to the so-called 
Neuberger amendment to S. 868, 84th Congress, I have received today a copy 
of the resolution which the tribal council drew and adopted last Tuesday, June 
6, 1956. 

Iam sending a copy of the resolution herewith for your information 

Very respectfully yours, 
WILKINSON, CRAGUN, BARKER & HAWKINS, 
By JoHn W. CRrRaaun. 


RESOLUTION No. 906 OF THE GOVERNING Bopy OF THE CONFEDERATED SALISH AND 
KOOTENAI TRIBES OF THE FLATHEAD RESERVATION PROTESTING AND OBJECTING 
TO THE PASSAGE OF ANY BILL WHEREBY THE CONFEDERATED SALISH AND KOOTENAT 
Tripes Woutp REQUIRE CONSENT OF THE STATE OF MONTANA TO BuILD DAMS 
ON TRIBAL PROPERTY 


Whereas the Tribal Council strenuously opposes such legislation, and 

Whereas the Tribal Council also opposes any bill that would jeopardize the 
water rights of the Confederated Tribes, Now, therefore, be it 

Resolved by the Tribal Council of the Confederated Salish and Kootenai Tribes, 
That we are hereby bitterly protesting any bill that would require consent of 
States’ government before Indian tribes could develop dam sites or other 
natural resources upon tribal property. 


CERTIFICATE 


The foregoing resolution was adopted on June 26, 1956, in a special session, 
by a vote of 7 for, none opposed and none not voting, by the Tribal Council 
of the Confederated Salish and Kootenai Tribes of the Flathead Reservation, 
Mont., pursuant to authority vested in it by article VI, section 1 (a), (c) and 
(f) of the tribal constitution and approved by the Secretary of the Interior 
on October 28, 1935, and approved as amended by the tribes, adopted December 
10, 1948, and approved by the Secretary of the Interior on December 22, 1948, 

WALTER W. McDONALD, 
Chairman, Tribal Council. 

Attest : 

JAMES J. SWANEY, 
Secretary-Treasurer of Tribal Council. 

Approved: June 27, 1956. 

Forrest R. SToONE., Flathead Agency. 


UNITED STATES SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
June 26, 1956. 
Hon. JAMES E. Murray, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR MurrAy: During the course of the hearings on the proposed 
Neuberger amendments to the Barrett bill (S. 863), there was considerable con- 
troversy over the status of the Clackamas River as a spawning ground for fisher- 





605 WATER RIGHTS SETTLEMENT ACT 


ies, Mr. Bowles, who represented conservation groups at the hearing, took the 
position that dams of the Portland General Electric Co., had greatly damaged 
the Clackamas River with respect to its usefulness for anadromous fish. Mr. 
Jossy, who spoke for the group which desires to have Pelton Dam constructed, 
claimed that the dams of the Portland General Electric Co. on the Clackamas 
River had not been deleterious to fish runs. 

After considerable effort, I have obtained a report of the United States Fish 
and Wildlife Service, dated December 26, 1950, at Portland, Oreg., concerning 
fish propagation in the Clackamas River. I do believe that it would be useful 
to the committee to have this report included in the record of the hearings. 
You will note that the report is presently not printed, but is merely in typewritten 
form. It is my opinion that the report tends to confirm the viewpoint of Mr. 
Bowles rather than that of Mr. Jossy. 

With good wishes, I am 

Respectfully yours, 
RricHARD L. NEUBERGER, 
United States Senator. 


CLACKAMAS RIVER BASIN 
BASIN DESCRIPTION 


The Clackamas River is a tributary of the Willamette River in the lower 
Columbia Basin. It enters the Willamette from the east side below Oregon 
(City, approximately 22 miles above the confluence with the Columbia. With 
a length of 85 miles and a drainage area of 927 square miles, the Clackamas 
is similar in size to the other large tributaries of the Willamette Valley. 

Rising in the Cascade Mountains south of Mount Hood, the Clackamas flows 
through a densely forested, mountainous area for the upper two-thirds of its 
length. This region, lying for the most part within the boundaries of Mount 
Hood National Forest, was largely inaccessible for commercial logging until 
1942. Roads have since opened up much of the upper basin, and controlled log- 
zing is in progress in several areas. Human habitation is sparse throughout, 
and there are still few impediments to the migration of salmon, 

In the upper extremes the stream gradient is steep, with frequent cascades 
and rapids over outcrops of andesite. From the source of the river, near Olallie 
Lake, at an approximate elevation of 4,900 feet, to Oak Grove Fork, a distance 
of 30 miles downstream, there is an average fall of 118 feet per mile. From Oak 
Grove Fork downstream to Cazadero Dam, a distance of 24 miles, the average 
gradient is approximately 35 feet per mile. Riffles and pools are well inter- 
spersed throughout this area. There is little severe erosion, and the stream is 
seldom very turbid. 

The lower basin is cultivated and supports a scattered population. The two 
largest towns in the basin are Gladstone, at the mouth of the river with a popu- 
lation of approximately 2,500 people, and Estacada, about 25 miles upstream, 
with a population of less than 1,000. 

Near the town of Estacada the river leaves the V-shaped canyon of its upper 
basin and follows a more gentle course through foothills and a cultivated, 
broad valley. From Cazadero Dam to the mouth, a distance of 29 miles, the 
average fall is 15 feet per mile. Throughout this stretch are found abundant 
broad riffles that offer good spawning area for salmon, and many deep pools that 
provide satisfactory conditions for the summer resting period of spring chinook. 
The stream follows a well-cut course that lies within steep banks. Some erosion 
along the channel is evident, but it is not excessive. The Corps of Engineers 
has planned only minor bank protection work in the lower few miles of the river. 
Flood damage has been almost negligible. 

There are two power dams in Clackamas River which obstruct the normal pass- 
age of anadromous fish on the main stem and a third dam on an upper tributary. 
All of these dams are operated by Portland General Electric Co. River Mill Dam, 
24 miles above the mouth and 1 mile below Estacada, is 81 feet high and backs 
water about 2 miles. It is a concrete structure, built in 1911, with a power 
plant on the right wing of the dam. Cazadero Dam is 29 miles above the mouth 
and 4 miles above Estacada. It is 52 feet high. The dam serves as a diversion 
point for a canal that leads to an off-stream storage impoundment (Faraday 
Lake) for a powerplant on the river about 2 miles below Cazadero Dam. Fish- 
ways on these two dams are in operation, but they do not permit free movement 
of migrating salmon. The third power dam impounds the flow of Oak Grove 
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fork about 5 miles above its mouth. Water is diverted by a 6mile flume 
to provide over 900 feet of head for a plant on the main Clackamas at river mile 


is, All of these dams have contributed to the decline of the fishery. 
Streamflow characteristics 


Heavy precipitation which falls on the west slope of the Cascade Mountains 
determines the flow characteristics of the Clackamas Basin. Peak flows are 
generally encountered in midwinter when heavy rains are prevalent, however 
melting snows of early spring also cause high flows. In the upper basin the 
precipitation amounts to over 80 inches. The annual runoff at Cazadero, the 
lowermost gaging station on the river, amounts to some 2 million acre-feet. 
Below this point there is added the considerable flow of Eagle, Deep, and Clear 
Creeks. The maximum flow of 38 years of record at Cazadero was 60,800 second- 
feet on March 31, 1931. Usually low flows may be expected to be about 700 or 800 
econd-feet. 

At Three Lynx Powerhouse, which is 19 miles above Cazadero and above 
several more large tributaries (North Fork, South Fork, Roaring River, and 
ish Creek), the maximum flow of record was 34,800 second-feet on March 31, 
1931, and the minimum, 375 second-feet on August 10 and 16, 1924, and September 
20, 1936. 

During the low-flow season, a diurnal fluctuation is produced in the lower 
reach by peaking operations of the three powerplants. At the mouth of the 
river this may result in a difference in surface elevation of several feet in a few 
hours, which has endangered the lives of sport fishermen besides causing loss 
of salmon spawn. 

Runoff is relatively rapid, and flood peaks are usually of short duration. 
These facts, together with high banks which are able to contain most flows, ex- 
plain the relative safety of nearby farms and towns from destructive floods. 

A general picture of the flow history of the Clackamas can be obtained from 
the following tables and bydrograph 


PARLE 1.—Summary of streamflow records for 20 years at Cazadero, Clackamas 
River 


[From USGS Water Supply Papers] 


7 . - - —— = 


Minimum! Maximum Minimum daily Maximum daily 
, a (cubic (cubic nhabhé acai pcnennstinldectsnioctnptneenreslcmatt 
Water year feet per feet per 
second) second) Flow Date Flow | Date 


1928. 692 29, 900 760 | Sept. 21, 22--. 24, 700 Nov. 25, 
1929 ' i 592 10, 200 720 | Sept. 30 9,250 | Mar, 21 
1930__. ; 430 | 9, 450 | 541 | Sept. 19, 20 7,410 | Dee. 19. 
1931... : Q) 60, 800 | 630 | Oct. 5 37,900 | Mar. 31 
1932__. 549 25, 100 | 590 | Oct. 14 19,000 | Mar, 19, 
1933__. 631 | 18, 300 674 | Oct. 5 | 17,000 | June 9. 
1934... : 551 38, 700 616°} Nov. 3 | 34,800 | Dee. 22.7 
| rae 465 15, 600 646 | Oct. 6 , 12,100 | Dee. 20.) 
IGE. canss oy } 535 24, 200 710 | Oct, 2 20, 500 | Jan, 4. ; 
1937_. ; 413 23, 400 659 | Nov. 26 20,100 | Apr. 14, 
1938__. a 489 | 34, 300 | 795 | Sept. 23, 26, 27 24,300 | Dee. 30 
1939... eal" x a ia 503 12, 000 720 | Sept. 26, 30....| 10,400 | Feb. 15, 
1940_. 440 19, 000 650 | Aug. 31 ' 15,800 | Feb. 6. 
1941... j 475 14, 400 662 | Oct. 20 | 11,400 | Nov. 29. 
1942___ ok dis 507 23, 000 642 | Sept. 13, 20....| 15,200 | Dee. 3. 
1943... : ae — 579 42, 600 638 | Oct. 25 26, 500 | Nov. 23. 
1944_. ‘ . pieweeesie 476 9, 150 640 | Sept. 8 6,520 | Nov. 4, 5 
1945._- } : 582 | 20, 300 632 | Oct. 29 16,100 | Feb. 8. 
1946_..__ ~ el 552 48, 400 691 | Oct. 7 32, 500 | Dec. 28. 
1947... 3 667 46, 000 | 690 | Oct. 2, 16 30, 800 Dec. 14. 


Not recorded, 
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TABLE II.—Summary of streamflow records for 20 years at Three Lynz, 
Clackamas River 


{From USGS Water Supply Papers] 


| ! i 

Minimum} Maximum Minimum daily Maximum daily 
(cubic (cubic 

feet per feet per 


Water year 


second) | second) | Flow | Date | Flow Date 


1928 __. ; ie 495 | 19, 400 646 | Sept. 30......-| 16,300 | Nov. 25. 
1929__. ssuad 485 | 6. 000 610 | Sept. 29.......| 5, 260 | Mar. 21. 
a oa eke 430 | 9, 450 541 | Sept. 19, 20, 22_| 7,410 | Dec. 19. 
1931 ad 470 | 34, 800 536 | Oct. 22........| 22,700 | Mar. 31. 
ee : 526 16, 400 546 | Oct. 16........| 13,000 | Mar. 19. 
eS 618 | 15, 600 | 650 | Oct. 3,4----.-.} 14,500 | June 9. 

1934 ‘ takseun os 1 26, 200 570 | Sept. 3........| 24,200 | Dec. 22. 
1935 : ; . Pt , 000 2590 | Oct. 6... | 8, 350 | Dec. 20. 
1936 é i ben 8 37! 300 7430 | Nov.3 | 14,200 | Jan. 4. 
1937... lie (') 700 | 2570 Nov. 24, 26, | 15,000 | Apr. 14. 

| Dee, 1. 

1938 ee ee ) 000 622 | Oct..10._.... ; 15, 600 | Dec. 30, 
1939___ buied | 7, 690 657 | Sept. 26.-.-.-.} 5,680 | Feb. 15. 
1940 2 2 383 | 600 Os | Ame. UB. ob ncn 12, 300 | Feb. 6. 

1941__.. = ‘ 010 606 | Oct. 15......--| 6, 360 | Nov. 29. 
1942 7 ae | 5, 900 584 | Sept 24, 26,28.) !11,000 | Dee. 3. 

1943__- : 26, 700 566 | Oct. 10........| 417,500 | Nov. 23. 
cte«ness ; i, 360 566 | Sept, 8...--- : 4,530 | Nov. 4. 
1945 : t& | 16, 300 578 | Sept. 2 12,700 | Feb. 8. 

ed P< ieee | ( 29, 200 540 | Oct. 14_-_-- 21, 800 | Dec. 28. 
le eae ee (6) | 28, 900 | 662 22, 000 | Dee. 15. 








| 


! No gage-height record; discharge computed on basis of record for station near Cazadero. 
2 Estimated. 

> Or less. 

* Computed on basis of partly estimated gage-height record. 

+ Not determined. 


Tributaries 


Little is known about the biological characteristics of the tributaries of Clack- 
amas River. During early days the basin was inaccessible, and most observa- 
tions were made only in the lower areas. When the dams were constructed it 
was recognized that the major production of salmon was confined to the lower 
stretches, and little effort was made to study the upper areas. Nevertheless, 
there are a few published indications that the salmon population of the upper 
basin has been large and significant. 

Recent biological inspections of the Clackamas Basin were made by personnel 
of the Fish and Wildlife Service in 1938 and 1950, and on various occasions per- 
sonnel of Oregon Game Commission and Oregon Fish Commission have briefly 
studied the streams. Accessible reaches have been traversed, and many stretches 
of difficult access have been surveyed, but the extremities of the tributaries are 
still essentially unknown. Stream-flow gages have not been operated on any 
tributaries except Oak Grove Fork at the dam. It is recognized, nevertheless, 
that nearly all of these streams have steep gradients that produce turbulent flows 
over beds that are predominantly boulder and course rubble. The biological 
nature of these streams is poor. The production of invertebrate fish-food or- 
ganisms is generally low, and there is little evidence of abundant vegetative 
growth. The principal exception in the upper basin to this general condition 
is Hot Springs Fork of the Collawash. The extreme lower tributaries however, 
have warmer water, more gentle gradient, and support a more productive growth 
where they are not obstructed by the encroachment of civilization. 
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TaBLeE III.—Principal tributaries of Clackamas River 


Drainage 
area (square 
miles) 


5 River-miles 
Name from mouth 
jof Clackamas 


Length 
(miles) 


lear CreekK...-. 9 24 72 
yeep Creek ‘ : 12 3 46 
Eagle Creek. .......-...----- ; ba ‘ ; | 17 | 24 86 
North Fork..... a lal 32 J 32 
uth Fork_--..--- ark 35 , 27 
Fish Creek Suse ed , si 2 g 41 | F 46 
Roaring River whine Bil swe whe jag ie 43 | 3 | 45 
tak Grove Fork.....-.- oie aay cna ia oF oak 53 | ¢ 140 
lawash River.....%__- ee ; 56 | 132 
Hot Springs Fork. ; Le ctee : 60 
lackamas above C — | 56 158 





Clear Creek.—(25B-—(2)) The lowermost tributary of the Clackamas is Clear 
Creek, entering at river mile 9. Over a course of 24 miles, Clear Creek drains 
the lower south slopes of the basin, including the farming communities of Logan, 
Viola, and Elwood. Although its upper watershed is as high as 4,000 feet, most 
of its course is of gentle gradient and has considerable gravel available for 
spawning. The stream now has small runs of steelhead and silver salmon, and 
t is popular with local trout fishermen. These are probably the most desirable 
species for this stream and should be maintained. 

With the exception of a few log jams, Clear Creek is reasonably accessible 
to salmon. At present there are two signifiant log jams which should be re- 
noved, one near Scheef’s Park in the lower stretch and a second larger jam 
n the middle reach. These barriers may not completely block the migration 
of adult fish to their spawning areas, but the accumulation during the flood 
periods make it advisable to remove them and assure satisfactory passage. 

Clear Creek early entered into the history of settlers of the Clackamas County 
region. The suitability of this water for power and irrigation brought about 
its early development, including its use for fish hatchery operation. At the 
turn of the 20th century there were several mill dams on the stream. These 
marriers undoubtedly caused an early decline in the salmon run which has not 
been able to return to its original status. 

Deep Creek.—(25B-(3)) Deep Creek, entering Clackamas River at mile 12, 
lrains lowland areas of less than 1,500 feet elevation on the north side of the 
basin. Much of its drainage is inhabited and cultivated. It does have a fair 
ilow and considerable spawning gravel, however, its summer temperatures are 
believed to be rather high. It is 13 miles long and has two main tributaries, 
Tickle. Creek and North Fork. 

Deep Creek has a small run of silver salmon and steelhead trout. The stream 
is of fair value in its present condition and with a few improvements could 
maintain more fish than it now supperts. A sawmill dam at Boring is obstruct- 
ing silver salmon because of a poor fishway which should be improved. There 
are several brush jams and beaver dams which are not impassable to the silver 
salmon and steelhead, however, it is felt that some minor clearing and main- 
tenance is desired to keep the stream in satisfactory condition. 

Eagle Creek.—(25B—-(4)) Entering the Clackamas at mile 17, Eagle Creek 
is one of the most important salmon streams of the basin. Over its total length 
of 24 miles it drops from elevations of 4,500 feet to 200 feet, with an average 
gradient of about 180 feet per mile. Nevertheless, its drainage area is large 
and its course varied. The upper extremes are in canyonous, forested areas, 
and the lower reaches pass through cultivated lands, although it never reaches 
a meandering state of gentle valley streams. South Fork, Delph Creek 
(25B-(4)b) and North Fork (25B—(4)a) are its principal tributaries. All are 
noted for runs of Chinook and silver salmon and steelhead, These streams are 
especially popular with local sportsmen because of the steelhead trout that are 
caught in winter and spring. 

Eagle Creek has three falls which require attention in the management pro- 
gram. The lower falls, about 5 miles above the mouth and below North Fork, 
has been improved, but it will need further consideration. A fishway was cut 
in the natural formation to facilitate the passage of anadromous fish; however, 
subsequent erosion has destroyed much of its usefulness. Many fish pass over 
this falls at present, but it is felt the delay is often great and the efficiency should 
be improved. 
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The second falls is above the mouth of Delph Creek (25B—-(4)b) about 8.5 miles 
from the mouth of Eagle Creek, This falls was originally impassable to salmon 
because of a vertical drop of nearly 20 feet. In 1940 the Oregon Game Commis- 
sion cut a fishway into the bedrock and provided passage for steelhead. Salmon 
were unable to ascend the falls until a ladder was constructed in 1946 by the 
Oregon Fish Commission. At the present time the lowest pool of the ladder does 
not function properly, and entrance into the ladder is only possible at certain 
flows of the stream. The upper falls, about 3 miles farther upstream, is the pres- 
ent limit of migration for all salmon. This falls should be laddered if access to 
the upper extreme of the tributary is desired. The value of this upper stretch 
for salmon is limited because the amount of spawning area is not great, but it 
may be desirable to make it available after other more critical projects have been 
completed. The falls is approximately 15 feet high. A few logjams are found 
in tributaries of Eagle Creek. They are not obviously complete barriers to 
salmon migration. Nevertheless, it is possible that some clearing and mainte- 
nance work may be desirable. 

A hatchery is operated by the Fish and Wildlife Service on Delph Creek to 
maintain the production of Eagle Creek runs. Spawn is now taken from spring 
Chinook salmon which are trapped at the mouth of Eagle Creek. For future 
development a prospective hatchery site is being investigated near the mouth 
of the river for propagation of salmon. Also, the Oregon Game Commission is 
studying hatchery sites in this basin for the propagation of trout. 

North Fork.—At stream mile 32, the North Fork enters Clackamas River from 
a basin that drains the west slope of Squaw Mountain and adjoins that of Roar- 
ing River on the east. Rising from elevations of 4,000 to 4,500 feet and dropping 
to approximately 700 feet, this stream falls about 300 feet a mile over its length 
of 13 miles. Much of the basin is accessible by road. 

An impassable falls is found approximately 2 miles above the mouth of North 
Fork. It is a cascade type with one sheer drop of approximately 15 feet. The 
stream bed in the lower area is mostly bedrock with large rubble and boulders. 
Little spawning area is available, hence utility to salmon is slight. It is possible 
that steelhead might use some of the upper basin, but the value of improvement 
for this purpose is not considered sufficient at present. The area above the falls 
has been subject to extensive logging operations. 

South Fork.—At mile 35 the South Fork enters from relatively small drainage 
area on the south side. It rises at 4,000 feet and pursues a tumultuous course 
that does not have much spawning area. It is 8 miles long and has an average 
gradient of 425 feet per mile. The watershed is protected as a supply of do- 
mestic water for Oregon City. 

The South Fork has little value to salmon at the present time because of a 
high 50-foot falls about one-half mile above the mouth of the stream, and approx- 
imately one-half mile farther is another falls of approximately 125-foot height. 
A fair-sized tributary, Memaloose Creek, enters above the first falls, but it has 
an impassable dam which diverts water to the Oregon City water-supply line. 
There is insufficient spawning area in the South Fork basin to warrant expensive 
improvement, 

Fish Oreek.—At stream mile 41, Fish Creek flows into the Clackamas from the 
south. It has a length of 18 miles, with a gradient of approximately 130 feet 
per mile. The watershed is being logged at present, and partial access is possible 
by means of logging roads. 

The stream bed of Fish Creek is composed mostly of large boulders, but 
scattered spawning patches and resting pools are evident. The stream experi- 
ences extreme fluctuations in flow, and together with a rapid runoff it is un- 
likely that the tributary is highly desirable for Chinook salmon. It should 
support a few silver salmon and a fair number of steelhead trout. There are no 
obstructions in the lower reaches. The extreme upper sections of the stream are 
not considered particularly favorable for any migrating fish. Activities of 
beaver and effects of floodwater may warrant some maintenance work to keep 
the stream clear for fish passage. 

Roaring River—Roaring River, entering the Clackamas on the north side at 
stream mile 43, rises from elevations of 4,000 to 4,500 feet. It is a rapidly falling 
stream with an average gradient of 230 feet per mile over its 13-mile course. 
It has few riffles that can be considered as good spawning area. 
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This tributary is apparently of little value to anadromous fish in view of the 
fact that it has rapid runoff over large boulders and bedrock. There are few 
spawning areas that would be satisfactory for salmon, however some of the upper 
stretches could supply sufficient spawning area for a few steelhead. 

Oak Grove Fork,—Entering the Clackamas at mile 53, the Oak Grove Fork 
is of little value to migratory fish because of a complete block 5 miles upstream at 
the dam of Portland General Electric Co. which forms Lake Harriett. A stream 
gage above the reservoir has recorded a maximum discharge above the dam at 
5,000 second-feet on January 7, 1923, and a minimum flow of 236 second-feet in 
October 1931. Late summer flows frequently drop to 250 second-feet above 
the dam. 

The demand of the powerplant at Three Lynx is sufficient to take practically 
all of the flow above the dam during the low-flow period of the summer. The 
only water that reaches Clackamas River is derived from small tributaries 
and springs below the dam. Nevertheless, the stream below the impoundment 
has not been recognized as a high quality Chinook salmon stream because of its 
gradient and turbulence. In the lower 5 miles, the stream falls approximately 
600 feet. Less than 3 miles above the mouth is a falls of 20-foot height over solid 
bedrock which is presently a total barrier to migrating fish. Another falls is 
found approximately 1 mile above. These facts limit the value of the stream, 
and it is not considered advisable at present to improve the falls for fish passage. 

Collawash River.—Although there are many streams entering the Clackamas 
above this point, the Collawash can be considered to be the uppermost of the 
major tributaries. It is 17 miles long to the source of East Fork and drains 
almost as much area as the Clackamas above their confluence at river mile 56. 
The Collawash rises from an elevation of approximately 4,000 feet only a short 
distance from the Breitenbush area of the Santiam River Basin on the south. 

In general, the Collawash is a clear, cold stream which is lacking in abundant 
aquatic life although it is more productive than many of the Clackamas tribu- 
taries. It does contain spawning riffles for Chinook salmon in the extreme lower 
portion. A falls approximately 6 miles upstream, accompanied by a series of 
cascades, is sufficient to be a total barrier to the upstream migration of all 
species of fish. Although further investigation may show that the upper area 
warrants imprevement of this falls, it is not being proposed before other projects 
which are of greater value. 

Hot Springs Fork.—This stream joins the Collawash about 4 miles above its 
mouth. Warm springs and a more gentle gradient cause the Collawash to be 
slightly warmer than the Clackamas. It is known to be a good stream for trout 
because of its suitable temperature, gentle gradient, and spawning area. Also, 
it maintains a good abundance of invertebrates and plants. 

Hot Springs Fork is undoubtedly the best salmon stream of the upper Clacka- 
mas Basin, however it does have a large logjam at its mouth which is undoubtedly 
1 barrier to salmon at the present time. Removal of this jam would be an 
enormous undertaking, and it is questionable that it can be justified without 
further study. The task is made unusually difficult by the presence of huge 
boulders in the stream bed which have caused the jam to be wedged into a narrow 
gorge. No other serious obstructions are known in the stream. Hot Springs 
Fork has undoubtedly been a large producer of salmon in the past. Undoubtedly 
many salmon of the enormous runs that were observed during early hatchery 
operations of the upper Clackamas must have utilized the Hot Springs Fork. 


ECONOMIC DEVELOPMENT OF BASIN 

Power 

The installed capacity of the 3 hydroelectric powerplants now operating 
on Clackamas River is 80,300 kilowatts. Of this amount 51,000 kilowatts are 
produced by the Three Lynx plant which obtains its water supply from the 
Oak Grove Fork. The River Mill plant has an installed rating of 14,050 kilo- 
watts and the Cazadero plant 15,250 kilowatts. This power development was 
begun with the construction of Cazadero Dam in 1903 and River Mil! Dam in 1911, 
The Three Lynx plan was completed in 1924. They are now operated by Portland 
General Electric Co. to supply electric power for the Portland area, 
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Potential power development of the Clackamas is several times its present 
production. Many sites of both primary and secondary importance may be found 
in the basin. Six dam sites were mentioned by the Corps of Engineers in their 
Columbia River Review Report of 1948. They are: 


| Stream Mile Location 


Clear Creek F | Clackamas River 9 | See. 1 .28. 38 E. 


Lower Clackamas_--.--- i do ‘ ‘ 12 | Sec. ‘ ,R.3E 
Cliff . .do . | 37 | Sec. : ,R.5E. 
Nowhere Meadows. -. do_.. ‘ = 52 | Sec. 34, »R.6E. 
Big Bottom do s 66 | See. é »R.7E. 
Timothy Meadows.- -. _...; Oak Grove Fork 15 | See. 2: ,R.8E, 


As far as known, none of these is under serious consideration. They are in 
the status of potential sites that may be studied for expansion of power produc 
tion of the region. 

If developed, these power dams would present a very serious problem to the 
salmon of Clackamas River. With the exception of Timothy Meadows on Oak 
Grove Fork, they are all located in the migration path of anadromous fish. The 
height of some would certainly prohibit the use of the usual methods of fish 
passage facilities. Furthermore, the effect on stream flow would be deleterious, 
because of diversions from the natural stream bed and frequent fluctuations from 
peaking operation. 

Forestry 

Prior to the use of modern equipment and roads, there was no logging in the 
upper basin; however, since 1942 activity has been intensifled and large quantities 
of timber now are being removed. These operations are nearly all on national 
forest land where the cutting is being controlled to prevent serious damage to 
the watershed. There now exist over 320,000 acres of harvestable timber, which 
will provide a sustained annual crop of 110 million board feet. In 1950 the crop 
will amount to about 80 million board feet. 


Agriculture 

Clackamas County with a population of approximately 86,000 people has an 
an annual agricultural value of $18 million, produced by 6,000 farms. The 
amount of this production that is derived from the Clackamas River watershed 
has not been determined, but it is less than half. Most of the lower Clackamas 
Basin is devoted to agriculture; however much of the land is of marginal nature. 
Nevertheless, high-quality specialized crops are produced. The most important 
contributions are derived from grass seed, dairying, berries, and truck farming. 


Other water-use developments 


Oregon City obtains its water supply from the South Fork of Clackamas River, 
hence this stream is under restriction to protect the watershed from contamina- 
tion. Estacada obtains its city water from the North Fork. There are no major 
irrigation projects in the basin, and none is proposed. Other significant uses at 
present consist of small diversions for industry, such as sawmills, and spot 
irrigation. 

Fishery 

It is estimated that the Clackamas River anadromous fish runs at present con- 
stitute from 2 to 5 percent of the total Willamette contribution to the salmon 
fishery. This would give it an annual value of $20,000 to $50,000 if the Willamette 
fishery is estimated at $1 million (as reported by Oregon Fish Commission). 
Beyond this value should be added that of the sport fishery for steelhead and 
trout in the Clackamas and its tributaries. A fairly good steelhead fishery is 
pursued during winter months in the main stream and tributaries, and a few 
spring Chinook salmon are taken every year by sportsmen in the lower reaches 
of the river. During the summer trout season, many accessible sections of the 
Stream are heavily fished; however, unless the stream is stocked equally heavy 
the success is not above average. There has been no estimate of the annaul value 
of this sport fishery within the basin, but it is significant and it would probably 
exceed the amount contributed to the Willamette salmon fishery. Hence, the 
total annual value of the Clackamas fishery is probably between $50,000 and 
$100,000, and it may approach or even exceed $150,000. 
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HISTORY OF FISHERY OPERATIONS 


The Clackamas River early experienced a heavy commercial fishery. Although 
the first fish cannery on the Columbia River was constructed in 1866, by 1876 the 
reduction in yield of the Clackamas River was sufficient to cause the following 
remarks by the United States Commissioner of Fisheries, ‘Remarkable deficiency 
in yield of salmon in Clackamas River in 1876 aroused the persons employed in the 
canning trade on the river to use all practicable measures of relief.” About the 
same time, Mr. Livingston Stone as a representative of the United States Com- 
missioner of Fisheries expressed his opinion that “probably no tributary of the 
Columbia has abounded so profusely with salmon in past years as this river.” 

Probably because of easy access to the centers of population at Oregon City and 
Portland, the Clackamas River early became popular as a commercial fishing 
ground. Spring Chinook salmon were preferred; however some fall Chinook 
and silver salmon were taken as well. There is little evidence of an important 
steelhead fishery, probably because of the difficulty of fishing in the high water of 
their migrating period. Drift nets were the most common type of fishing gear, 
although traps were used in several places. A report in 1876 tells of a trap at 
the mouth of Clackamas River which almost completely closed the river to the 
passage of fish. In 1886 a commercial fisherman reported the activity of several 
drift net parties and a trap at the mouth of Hagle Creek. He estimated that 
approximately 3,500 salmon were caught that spring before July 10. Very few 
Chinook were taken in the late season because of their less desirable quality, 
although some silver salmon and steelhead were caught in late fall. Trolling did 
not become a popular means of fishing until about 1912. 

Regulations of commercial fishing on the Columbia River began rather early, 
however they did not affect the Clackamas River until about 1910. There were 
5 or 6 commercial fishing parties in operation at this time. For several years 
thereufter seasons were designated for fishing on the Clackamas, but in 1918 a 
discrepancy in the laws eliminated all seasons, and the river was thrown wide 
open to indiscriminate fishing again. A few years later this problem was recti- 
tied. As soon as regulations were formulated, poaching became evident, and 
numerous complaints arose about the heavy illegal fishing in the lower Clackamas 
Basin. 

Dams took an early toll in the fish population. One reference of 1886 reports 
that three dams were in operation on Clear Creek and there were plans to build 
others. At Gladstone at the mouth of the Clackamas a sawmill dam was under 
construction in 1892. 3y intervention of the governor of the State of Oregon, a 
fish ladder was constructed over this dam shortly thereafter, however, it report- 
edly did not function properly and without regulation it became a popular fishing 
site for awhile. 

The first salmon hatchery in the Northwest was constructed on Clackamas 
River in 1876. At the request of the Oregon & Washington Fish Propagating Co. 
the United States Commissioner of Fisheries sent Livingston Stone to the area to 
investigate the possibilities of commencing artificial propagation. In 1875 Mr. 
Stone traversed much of the lower Columbia Basin and came to the conclusion 
that the Clackamas was the best location. A hatchery was constructed at the 
mouth of Clear Creek using water supply from that creek. Jointly during the 
years of 1876 and 1877, the United States Government and the fish propagating 
company constructed and operated this hatchery. It continued briefly under 
private supervision and then was closed. By 1888 the hatchery had remained 
idle for several years, and the United States Government resumed its operation. 

In 1895 the Columbia River Packers Propagating Co. constructed a hatchery 
near the mouth of Oak Grove Fork in the upper basin. In 1897 this was turned 
over to the United States Government and operated for 2 years after which it was 
operated by the Oregon Fish Commission. Inasmuch as no roads were con- 
structed in the upper basin, access to this hatchery was by trail only. It involved 
pack trips of some 30 miles, consuming 2 or 3 days, in order to take supplies to the 
station. Its location was valued, nevertheless, because it was a desired source 
of spring Chinook salmon. The hatchery at Clear Creek had confined its opera- 
tions almost entirely to fall Chinook salmon. 

In September 1900, the Clear Creek station was closed and operations were 
moved downstream approximately 4 miles to a new site which was extensively 
developed and maintained by the Federal Government until 1942. By 1904 all 
hatchery operations on the river had been turned over to the United States 
Commissioner of Fisheries, but in 1907 Oregon Fish Commission established an 
experimental egg station below the new dam constructed at Cazadero. This also 
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was shortly turned over to the United States Government. This upper station at 
Cazadero was forced to terminate operations because of the construction of the 
new River Mill Dam downstream. In 1913 a hatchery was put into operation at 
the River Mill Dam and continued until high floodwaters of 1922 washed out all 
facilities. Thereafter, the River Mill site was used for egg collection only, and 
the hatching operations were maintained only at the lower Clackamas station. 

Methods of capturing fish and taking eggs during the early period were some- 
what different from that exercised at present. Generally, racks were constructed 
in the stream, but it was only during later days that double racks were used. 
One method has been described which consisted of driving salmon downstream 
into a trap. It was noted that salmon would not drive upstream, therefore they 
were allowed to pass upstream and later when they were nearing spawning 
ripeness they were driven downstream to collection traps. This method was an 
adaptation of fishing methods used by the Indians. Many techniques were prob- 
ably taken from the Indians. In fact, during the first years of operation Indians 
were employed to catch fish for the hatchery at Clear Creek. Gill nets were 
often used to catch fish at the racks or in deep holes such as at the base of the 
dams. 

in view of the type of operation, figures on the production of hatcheries have 
not served to clearly indicate the natural size of salmon runs of the river. One of 
the greatest problems was the maintenance of weirs and traps during high water. 
Many times there were floods which either washed out the traps or prevented 
their installation until many fish had passed. 

There was a time when it was believed by the fishery agencies that harm would 
be done to the river if all of the hatched fish were returned to it. Several reports 
noted that the stream was not large enough to maintain a population which 
would evidently be produced by returning several million fingerlings to the 
Clackamas River. Therefore, eggs from the stations on the Clackamas were 
distributed for a short period to other streams of the Columbia Basin as well as 
other countries throughout the world. During the period when many foreign 
countries and inany stations in the eastern United States had aspirations of 
propagating salmon, there was wide distribution of salmon eggs from the Pacific 
Coast. 

The lower Clackamas station continued to rear fall Chinook salmon until the 
run became so small in 1928 that it was not economically feasible to continue 
(table 1V). Spring Chinook were taken and reared at this station until the 
Delph Creek station was put into operation in 1936. During its later years and 
until it was closed in 1942 much of the facilities of the lower Clackamas station 
were used to rear trout. An inadequate spring water supply hindered the proper 
operation of this hatchery, and an effort to use river water did not prove success- 
ful because of a lack of purity. 


TABLE LV.—/gg collections at Clackamas River hatchery 


| ; 1 Des aie | 
Fiscal year Fall chinook | Spring chinook | Fiscal year | Fall chinook | Spring chinook 


| 
. WO ii. dies 7, 636, 800 841, 000 
5, 431,000 || 1923 ‘ | 2, 750, 600 857, 000 
3,191,000 || 1924__-. 7 , 005, 000 1, 797, 000 

, 264,000 || 1925... i 2, , 000 2, 291, 600 
Sk GUPTA BOE. ene geo nnn , 701, 000 1, 721, 500 
Resende eel 450, 000 | 680, 200 
1928 Tae None | None 


1908. . 
1909 

1910... 
1911 

1912... 
1913 _- 
1914__ 
1915... 
1916__- 
1917__- , 395, 000 77,000 || 1931... oe oes heletdcc oti elaine 2, 025, 000 
BOs is ls 5 , 936, 000 398, 000 || 1932 Feet : 2, 428, 000 
1919... alti 3, 845, 000 | 227, 000 1933... ‘ J Shel abide. 540, 000 
1920. . us 3, 423, 000 | , 266,000 |) 1934_. ia None 
1921 . 78% 4, 266, 000 | 2, 080, 000 || ; : Hye 1, 600, 000 

| 


( 


| 


} 
15, 000 
84, 000 1929. .... J dab Jdd 1, 165, 000 
, 000, 000 (‘) SOD ud unth.- —, ath cal 570, 000 


PAP NE PHS 


> 





1 No record 


In 1936 a hatchery on Delph Creek, which had been operated by the Oregon 
Game Commission for the production of trout, was transferred to the United 
States Bureau of Fisheries to aid in salmon rehabilitation. It was decided that 
an effort should be made to transfer spring Chinook salmon from the main 
Clackamas River, by taking spawn at River Mill Dam, to Eagle Creek where 
free access was still available to salmon. This station would then aid the Hagle 
Creek run, and the fish ladder which was constructed over Cazadero Dam in 
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1939 would permit the remainder of the Clackamas spring Chinook to develop 
naturally above the dam. This station at Delph Creek is still in operation, how- 
ever its natural take of spring Chinook salmon has declined to a small number 
(table V), and a significant run never did develop over Cazadero Dam, 


TABLE V.—Egg collections of Chinook salmon at Delph Creek hatchery 


Spring | Spring 
Fiscal year: chinook | Fiscal year—Continued. chinook 
1936. intone 1, G50, 000 is os. ttbetdianisa Si 152, 800 
167 iw ilies ieedneni® aa Ce 1945_._ ‘. a 32, 876 
Da inet abasic ‘ 300, 000 1946 < dena > 126, 500 
1989____ sa - 218, 000 { . 494, 500 
1940 520, 000 “ ee , 10, 000 
1941 ¢ 60, 000 
1942__ 9% ‘i 13, 000 
OA ah he hn 141, 800 


As is noted in table IV, fall Chinook salmon dropped off to such a low level 
in 1928 that it was not possible to continue taking spawn. Since this time they 
have never maintained a satisfactory run. In fact, it is questionable even at 
present that there are fall Chinook salmon in Clackamas River. (Pollution of 
Willamette River in late summer has been an important cause of this decline.) 
During the operation of Delph Creek hatchery, there has been repeated efforts 
to build up the run of both the spring Chinook and fall Chinook salmon. Spring 
Chinook eggs were obtained from several Oregon hatcheries, reared at Delph 
Creek station, and liberated at Eagle Creek. In 1945 an effort was begun to 
plant fall Chinook salmon in Eagle Creek from the runs of Spring Creek and 
White Salmon River in Washington. As yet there have been no obviously satis- 
factory returns, although oceasional reports and observations indicate that there 
may be a return of a few stragglers. 


PRESENT FISHERY STATUS 


Spring Chinook salmon are still the most important commercial species of the 
river, and they also contribute considerably to the Willamette River sport fishery. 
The runs of steelhead are of high sport value in the main stream as well as in 
several tributaries, such as Eagle Creek. Silver salmon are taken in both the 
ocean and river commercial fisheries, as well as by sportsmen in late fall on 
their spawning migration. 

No commercial fishing is allowed in the Clackamas or Willamette Rivers. 
The contribution of this stress to the commercial industry at present is in the off- 
shore troll fishery and in the main Columbia River when spring Chinook salmon 
are passing through during the open season, before March 1 and after May 1. 

Since the construction of Cazadero and River Mill Dams, most of the anadro- 
mous fish runs have been confined to the lower river basin. Steelhead and a few 
silver salmon and spring Chinook go beyond River Mill Dam, but the greater 
portion remain below to spawn on the gravel bars between the dams and the 
mouth of the river. During 1950, fish counts at River Mill Dam revealed that 
170 Chinook passed upstream. Very few of these passed over Cazadero Dam. 
Data have not been collected on other species to determine their abundance 
and movements. 

The resident trout population has been difficult to maintain in the face of 
the heavy demand by sport fishermen of the Portland area. Success generally 
has been erratic, and the stream is not known as one of the best trout streams; 
however, consistent anglers do obtain good catches. The Oregon Game Com- 
mission has made several brief studies of the stream and has found that the low 
biological productivity of the water in the upper basin is not conducive to 
the support of a large resident population of fish. Stocking of large trout is 
necessary to ineet the demand of summer sportsmen. 

Fish hatcheries 

At present the only operating fish hatchery in the Clackamas Basin is the 
small station of the Fish and Wildlife Service on Delph Creek. Since its trans- 
fer to the Service its use has been almost entirely devoted to salmon culture. 
Its average output has been about 400,000 fingerlings. Besides spring Chinook 
from Bagle Creek a few silver salmon and steelhead have been reared from 
Clackamas River Basin. 
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The present facilities of Delph Creek hatchery are inadequate to meet the 
demands of a well-rounded management program for the basin. The plant is 
small, and because of a limited water supply it cannot be enlarged economically. 


Fishways and improvements 


Fishways were installed at River Mill and Cazadero Dams at the time of 
their completion. The original fishway at Cazadero Dam was one of the first in 
the Northwest at a structure of this size. Shortly after construction it was 
washed out by high water and was not replaced until 1939. The present ladder 
of timber construction is much more successful; however, it is in need of some 
modification. The entrance facilities are entirely inadequate, and the attrac- 
tion to upstream migrants is poor. This ladder should be improved or replaced 
by a new permanent type. 

The fishway at River Mill Dam is of concrete construction ; however, its design 
is such that fish passage is difficult. A few fish do pass over the dam every year, 
but they are a small part of the run which existed prior to the construction 
of the dam. The ladder has a steep gradient, sharp turns, small, shallow pools, 
and a poor collecting system. The attraction flow is not sufficient, nor is it 
adequately displayed to serve satisfactorily. There is no means of attracting 
fish from the spillway side of the dam. The design of fishways has greatly 
changed since the construction of this ladder, and these improvements should 
be incorporated in a new ladder. 

At Boring, on Deep Creek, a sawmill dam has a small inefficient ladder that 
is not functioning properly. Silver salmon are known to ascend the stream as 
far as this dam, but they are unable to pass above. 

On Eagle Creek the lower falls has been modified by cutting an improved 
fish passage in the rock formation. This has been fairly satisfactory ; however, 
erosion during recent years has altered the passage to the extent that additional 
improvement is advisable. At the middle falls a fish ladder was constructed 
about 1940 and modified in 1946. This ladder would be satisfactory if it were 
made to operate at all waterflows. The lowermost pool needs to be reconstructed 
to assure satisfactory entrance attraction. 


PROPOSED FISHERY PROGRAM 


Lower Columbia River fishery development program 


The present production of Clackamas River is known to be far below that of 
its original production. The amount that it can be developed to produce is de- 
pendent on the mitigation or elimination of the hindrances that have caused 
its depletion. The pollution of the lower Willamette River is great enough to 
prevent the restoration of fall Chinook salmon to Clackamas River at the present 
time. A State program has been inaugurated, however, to restore the Willamette 
to a reasonably safe level for the survival of salmon. An effort has already 
been made by the city of Portland to eliminate further pollution from sewage 
disposal, and the industrial mills of the lower Willamette have been requested 
to modify their operations to eliminate discharge of the undesirable wastes into 
the river by May 1952. The flood-control program of the Corps of Engineers in 
the Willamette Valley will also aid the pollution problem by increasing the flow 
of the river during critical periods. With these improvements it is felt that 
the Willamette will be restored sufficiently to its former condition to permit 
the safe passage of fall Chinook salmon. Therefore, a program of development 
on Clackamas River will include the restoration of the fall Chinook run. 

The restoration of spring Chinook salmon will depend on improvement of 
passage facilities at the existing power dams and the elimination of obstacles 
in the tributaries. The improvement of these dams can be made by either modi- 
fying the fishways to make them accessible and screening their penstocks and 
diversion canals, or by removal of the power dams on the Clackamas River and 
the substitution of power from other nearby projects, such as Bonneville Dam. 
In either event, one or more hatcheries will be required to aid in the rehabili 
tation of salmon to the barren tributaries. 

An indication of the potential production of the Clackamas is obtained from 
the records of early fish cultural and commercial fishing operations. Exact 
figures on the size of the early runs were not possible even when hatchery racks 
were in the river attempting to take all fish. Because of the difficulty of main- 
taining racks in high water, and the indefinite method of capturing fish for 
spawning, it is quite obvious that the data reported can only be considered as 
an indication of the early production. We do have such reports as given by 
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Livingston Stone that the Clackamas was one of the most productive salmon 
streams of the area. Reports on commercial fishing indicate high success such 
as the report mentioned above of 1886 that over 3,500 spring Chinook were caught. 
In 1898 when the hatchery at Oak Grove Fork was first constructed, 5,045,000 
eggs were taken from approximately 2,250 salmon that remained available after 
the racks were installed. It was reported that many fish escaped capture in 
the early high water. Successive reports indicate that enormous numbers of 
salmon were spawned in the upper basin which is now essentially unavailable. 
Only 170 spring Chinook migrated over River Mill Dam this year and of these 
very few passed Cazadero Dam to spawn in the upper basin. 

On the basis of these reports and stream surveys of recent years, it is esti- 
mated that a run of spring Chinook salmon to the upper area reasonably could 
be developed to a size of approximately 4,000 fish. With the production which 
is now present in the lower river and what might be expected, it is felt that the 
total development of spring Chinook in the Clackamas Basin could conservatively 
be raised to 7,500 fish. This would include the production of Eagle Creek and 
the main stream below the dams. From abundant spawning bars of the river 
helow River Mill Dam, it is estimated that a run of 7,500 fall Chinook salmon 
could be produced. Silver salmon find suitable spawning area in the lower 
tributaries such as Clear Creek, Deep Creek, and Eagle Creek, as well as many 
of the upper streams. It is estimated that these tributaries should produce a 
run of 4,000 silver salmon. 

Very little is known about the production of steelhead trout in Clackamas 
Basin. Many of the tributaries which are not suitable for Chinook are utilized 
by steelhead, and many others could be developed. The total production un 
doubtedly could be increased by improvement of the fishways and the installa 
tion of screens at the dams. Certainly the production of steelhead could be multi- 
plied 2 or 3 times, but no estimate is made of the actual number which might 
be expected. 

Fishways and stream improvement 

Because the limiting factor of the development of the upper basin is the 
passage of fish over River Mill and Cazadero Dams, it is necessary to provide 
successful passage for both adult and fingerling salmon before full utility 
of the upper tributaries can be planned. It is roughly estimated that $250,000 
will be required for construction of a new fishway at River Mill Dam, and 
$150,000 for the fishway at Cazadero Dam. These figures are only preliminary 
estimates and will be revised by data from detailed engineering surveys. 

Screens will be needed at both River Mill and Cazadero Dams to protect 
fingerlings that move downstream. At Cazadero Dam it is planned to screen 
the diverted water at the intake of the canal by means of self-cleaning screens. 
At River Mill Dam the task would be more difficult. Here penstocks are in the 
dam and screening would have to be under the surface of the forebay. The 
cost of screening these two structures would probably exceed $700,000, 

During the summer season when the river flow is low, practically the entire 
stream is diverted to the powerhouse below Cazadero leaving the natural stream 
bed with little water. As a result migrating salmon are attracted to the tail- 
race of the powerhouse, and they do not go over the dam. To assure migration 
over this dam during late summer, sufficient attraction flow must be released 
into the natural stream bed, and possibly the tailrace will need protection to 
keep fish from the powerhouse. The cost of these improvements has not been 
estimated. 

The peaking operations of the Clackamas River powerplants is a continual 
problem to the fishery resources because of the extreme daily fluctuation of flow 
in the lower river. If peaking operations were discontinued, compensation to 
the operating company, the Portland General Electric Co., for the loss in power 
could only come from the Bonneville power pool. The existing power shortages 
in the Northwest do not permit such a proposal at present; however the overall 
Imanagement program of the Clackamas Basin, if full utilization of the fishery 
potential is to be sought, should include an improved operating schedule for the 
benefit of fish life. When the power shortage of the Northwest has been allevi- 
ated this problem should be given further consideration. 

The high cost and the many ramifications of improving the hydroelectric dams 
on the Clackamas River to produce satisfactory passage of adult and fingerling 
salmon suggest an alternate proposal of eliminating these two dams from the 
stream. Such a proposal would require the substitution of a like amount of 
power from Bonneville power pool when power development of the area has 
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increased to the point where surplus power is available. This could not be 
realized within the next few years, and for the purpose of this report improve- 
ment of the dams is given prior consideration. 

Other fishways will be needed in the Clackamas Basin at several falls that 
are impeding the migration of salmon. These will be of relatively small size and 
less costly than those proposed for the dams. The spawning area in Eagle 
Creek for steelhead and salmon should be fully utilized and made accessible by 
improving passage at all the falls. Eagle Creek will also require some stream 
clearing work. 

Although there are several falls on other tributaries of the Clackamas, they 
are not proposed at present for improvement because of the limited spawning 
area for salmon above them. Several stream require clearing work to remove 
log jams which are hindering the migration of salmon. On Clear Creek are two 
sizable log jams which should be removed. On Deep Creek are several small 
jams. At the mouth of Hot Springs Fork is a large log jam which, if removed, 
would increase the spawning area of salmon in the upper basin to a considerable 
extent. The removal of this jam would be a costly undertaking, and careful 
engineering estimates are desired before the project can be definitely planned. 
Most of the obstructions in the basin are minor and would probably cause no 
problem if left as they are. They do not impede the passage of salmon and at 
the same time they help control the stream runoff and provide protective shelter 
for fingerlings. The cost of these improvements to the tributaries is estimated to 
be about $100,000. 

Hatcheries.—With appropriations provided by the Lower Columbia River 
fishery development program, it is proposed to replace the Delph Creek station 
with a larger hatchery, probably on lower Eagle Creek. This hatchery would 
collect spring Chinook salmon from Hagle Creek and thus draw from the same 
run that now supplies the Delph Creek station. The operational policy would 
provide that one-half of the run would be allowed to spawn naturally. Other 
species would be raised also to aid the rehabilitation of all forms to the Clacka- 
mas. Approximately 35 ponds (20 circular and 15 raceway) would be provided 
to assure an annual production of 1,500,000 fingerling salmon of yearling size. 
These would be released to the Clackamas River drainage to supplement the 
natural production of the streams. Much stress would be placed on the restora- 
tion of runs in streams of the upper watershed where known deplation has 
occurred. The exact location of this hatchery site has not been determined. 
One site under study is about 2 miles above the mouth of Eagle Creek. It provides 
ample convenient space for a hatchery of this size with residences. The water 
supply would largely come from Eagle Creek. Detailed temperature data are 
being collected at present and will continue long enough to assure satisfactory 
conditions for salmon culture. A thermograph was installed at the proposed 
hatchery site in April 1950. High temperatures were encountered during July 
and August when the temperature of Eagle Creek reached 68°, however in Sep- 
tember when eggs would be in the hatchery more suitable temperatures were 
recorded below 60°. The hatchery probably will cost $350,000. 

As the program develops it may be desirable to provide an additional hatchery 
in the Clackamas Basin. Hence observations are being continued at several 
sites. One is located at the mouth of Roaring River where the water supply 
would come from the stream and be augmented by a spring. Sufficient data 
have not yet been obtained to properly ascertain the value of this site. 

Investigations.—In June 1950, traps were installed in the fish ladders of 
Cazadero and River Mill Dams to permit counting the entire run of salmon 
passing upstream over these dams. Subsequently, the trap in Cazadero Dam 
was removed because of high water, but counting at River Mill Dam is planned 
to continue throughout the year. 

At the present time the Fish and Wildlife Service is asking temperature ob- 
servations by recording thermometer on Eagle Creek and Roaring River, and by 
maximum-minimum therometer on the North and South Forks of Deep Creek, 
and three springs near Roaring River. These observations were inaugurated 
during the spring of 1950. Stream flow measurements will be made during the 
low flow period of the summer at these same sites. 

As the program of development progresses, additional information will be 
required on the current status of the tributaries and main stream of the Clacka- 
mas. Changing conditions and the expansion of the program at a later date to 
areas that are not economically justified to be in the original part of the pro- 
gram will require that the entire basin be studied in greater detail than has 
been done up to the present. 
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The total annual cost of all such investigations, including the continuation of 
fish counting at River Mill Dam, is estimated to amount to about $15,000. 


State sport fishery program 

The Oregon Game Commission is putting considerable effort in the develop- 
ment of the sport fishery of the Clackamas River. The potential and value for 
such use is tremendous because of the nearness to populated centers; however, 
the task is a difficult one. A trout hatchery is contemplated on the stream for 
this purpose. It exact location has not been determined, but it has been sug 
gested by the game commission that Eagle Creek presents the most desirable 
location. 


CONTEMPLATED RESULTS OF PROPOSED FISHERY PROGRAM 


The basic goal of the development program of the Clackamas is to utilize as 
much of the natural resources as possible for the greatest production of salmon. 
\rtificial propagation will play an important role by serving primarily to aid in 
this rehabilitation and secondarily as a production unit. Therefore, estimates 

f the contribution of the rehabilitation of the Clackamas to the fishery assume 
that entire production will be derived from the natural streams as supplemented 
hy the hatchery. Only when these tributaries support substantial runs of 
sulmon can the hatchery production be considered as a direct contribution to the 
fishery. 

The proposed improvements below River Mill Dam consisting of a hatchery, 
fishways, and stream-clearing work on Eagle Creek, Clear Creek, and Deep 
Creek, are estimated to cost approximately $410,000. It is believed that the 
tributaries and the main river below the dams will support spawning popula- 
tions of 3,500 spring Chinook and 7,500 fall Chinook. If these runs can support 
a catch equal to twice the spawning population, and the average weight of 
spring Chinook is 17 pounds and fall Chinook 22 pounds, then the lower Clacka- 
mas Basin would contribute annually 450,000 pounds of Chinook to the fishery. 
At a current wholesale rate of approximately $0.50 per pound this yield to the 
fishery would amount to $225,000 a year (table VI). 


TABLE VI.—Summary of improvements recommended for Clackamas River Basin 


Expected annual yield 


| Present Improvements 
| vield of to fishery 
Area | Chinook - 
( is) . ‘ ; 
pon Project Cost Pounds Dollars 
Lower Clackamas. ---- 27, 200 | Clear Creek clearing $3, 000 
Deep Creek 4, 000 
Eagle Creek fisheries, clearing 50, 000 
} Other tributaries___-- 8, 000 
Hatchery Sica Sait cl 350, 000 
ee ‘ Recon a ss llindid sata habia ela 415, 000 450, 000 1 $225, 000 
Upper Clackamas. ........} 6,800 | River Mill Dam : 650, 000 
| | Cazadero Dam 450, 000 
Improvement of tributaries 35, 000 
0 ambntes Ba ia er 1, 135, 000 136, 000 2 68, 000 
Biological surveys (an- |_- i gehia sianiaea vivian 15, 000 
nual). | 
Basin total. .............. 34, 000 ete es ae 1, 565, 000 586, 000 8 203, 000 


1 $5,625,000 capitalized at 4 percent. 
2 $1,700,000 capitalized at 4 percent 
5 $7,325,000 capitalized at 4 percent. 


To properly utilize the upper basin would require a greater expenditure with 
a smaller return. New or rebuilt fishways would be needed on both dams, as 
well as some stream improvement, amounting to a cost of approximately $1,115,- 
000. This upper basin should conservatively support a run of 4,000 spring 
Chinook which, on the assumptions of the above estimates, would contribute 
136,000 pounds worth $68,000 annually. 
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As a whole, a spawning run of 15,000 Chinook would be supported, compared 
with the present run of about 1,000. The total cost would amount to $1,525,000 
and contribute 586,000 pounds to the fishery, worth $293,000 annually. 

Although these estimates have been divided into two groups according to their 
location, there is sufficient relationship between them to make any such division 
confusing. The potential value of the lower basin is not entirely dependent upon 
the stream improvement features mentioned. Before any fall Chinook can be 
reestablished in the river the pollution problem of the Williamette River must 
be solved to permit passage of the fish. Also, the best utilization of the spawn- 
ing areas below River Mill Dam cannot be assured until the operation of the 
powerplants is modified to provide continuous, uniform flow during the spawning 
season. 

tesides the benefits to Chinook salmon should be added the effects on the 
silver salmon and steelhead runs. It has been estimated that the silver salmon 
spawning runs could be increased to about 4,000 fish, which is more than double 
the present production. The effect on the steelhead run would definitely be one 
«f considerable improvement, but the extent cannot be estimated at present. 

Beyond these improvements and increases in production would be the con- 
tribution of the hatchery directly to the fishery. The station, contemplated for 
Eagle Creek, would have a capacity of 1,500,000 fingerlings. As mentioned 
above the primary purpose of the hatchery would be to aid in the reestablish- 
ment of salmon runs to tributaries that are no longer producing salmon. There- 
after, the production of the hatchery may be considered a direct contribution to 
the fishery. If 1,500,000 fingerling spring Chinook were released to the river 
during the first spring, it is estimated that approximately 1 percent would return 
to the hatchery to spawn. With the same assumptions used above, there would 
be contributed to the fishery 51,000 pounds of fish valued at $25,500 annually. 
If the spring Chinook were reared to a second spring, the returns would un- 
doubtedly be higher and the value much greater, possibly 3 or 4 times greater. 


(The photographs and maps are filed with the Committee on In- 
terior and Insular Affairs. ) 
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